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Use of writ by member of state militia 
for refusing to take federal oath. 


176, 191 
HISTORY OF LAW. 

Constitutional law: Making of the 
constitution act of the Common- 
wealth of Australia and develop- 
ment of government and con- 
stitutional law thereunder. 

595-618 

Corporations: History of the develop- 
ment of the corporate entity in 
early English institutions. 

561-588 

History of legal status of corporations 
and other group forms. 678-686 

Domestic relations: How far eccle- 
siastical law of divorce is em- 
bodied in the common law. 

283, 289 


ILLEGAL CONTRACTS. 

Contracts against public policy: 
Proper tribunal and method of 
approach. 753, 770 

INCOME TAX. 
See also Taxation. 
INCORPORATED SOCIETIES. 
See Voluntary Associations. 
INFANTS. 

Actions for injury to infants: 
Effect of misrepresentation as to 
age as affecting right to recovery 
under child labor law. 528 

INJUNCTIONS. 

Acts restrained: Enjoining probate 
of will made in breach of specifi- 
cally enforceable contract to de- 


vise. 192 
Interference with political rights. 
397 
Interference with trade secrets by 
use of employer’s list of cus- 
tomers. 
Mandatory injunction to remove 
municipal building interfering 
with easement. 88 
One co-owner of a coypright en- 
joining infringement by the other. 


655] 


Equity: Early history of English 
uity. 10-17 

: Germanic and Moor- 

ish elements of the Spanish civil 


law. 303-318 
Methods of teaching law. 812-818 
HOMESTEAD. 


Effect in equity of purchase by widow 
at foreclosure sale. 650 


Right of judgment creditor against 
homes foreclosed to debtor’s 
widow. 


650 
Rights of minor children, in equity. 650 
HUSBAND AND WIFE. 

Privileges and disabilities of cov- 
erture: Competency of di- 
vorced wife to testify against 
former husband. ej 

Rights and liabilities of wife as to 
third parties: Right of hus- 
band’s creditor to charge the 
profits of a_ wife’s tely 
owned business to the extent of 
salary paid the husband. 85 


I 


Publication of photograph when 
exclusive photographic privileges 
have been granted toanother. 

Restraining interference with the 
a selling system as un- 
air competition. 166, 195 

Restraining use of power of sale by 
assignee of mortgagee. 524 

Suits against vendees of a patent 
infringer while a suit against the 
infringer himself is pending. 398 

Legislative abolition of injunctions in 
labor disputes unconstitutional. 

76, 85, 
Use of employer’s list of customers. 


655 
INSANE PERSONS. 
See Criminal Law (Insanity). 


INSURANCE. 
See also Bankrupicy. 

operation of 
Validity under 
“ suicide statute” of reduced re- 
covery for death caused by poison. 
189 
Construction of particular words 
andphrases in standard forms: 
“Sole and unconditional owner- 
ship.” 399 
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Marine insurance: Right of enemy 


insurer to possession of g in 
enemy country after payment of 
loss on war risk. 
Mutual Benefi 
of society to raise premiums. 85 
Rights of Murder of 
insured by beneficia 622, 651 
INTERLOCUTORY DE ECREE. 
Under federal law, in patent suit. 653 
TIONAL LAW. 
See also Admiralty; Conflict of Laws; 


War. 

In general: Changing law as to con- 
fiscation of neutral ships comrying 
contraband. 497, 529 

Nature and extent of sovereignty: 
Power of nation to make prize 
court rules contrary to so-called 
law of nations. 66-86 

Right to sequestrate in 


neutral ports: Immunity of ship 
from suit because foreign 
sovereign’s interest. 161, 182 


: Confiscation of enemy prop- 
erty to which title has passed, in 
transit, to neutral. 651 

Rights of ‘citizens against foreign 
governments: Right of enemy 
insurer to subrogation after pay- 
ment of loss to ins 389 

INTERPLEADER. 

Jurisdiction of federal court where 
one claimant lives in the same 
state as the applicant. 

INTERSTATE COMMERCE. 

See also Conflict of Laws. 

Control by Congress: Enforcement 
of uniform demurrage code pro- 
vision for charge on privately 
owned cars on public and on 


521 


private tracks. 756, 765 
J 

JUDGMENT. 
Collateral attack: Mistake con- 


cerning death of legatee as ground 
for attack on probate decree. 


190 
On adjudications of jurisdictional 
facts. 640 
Foreign judgments: Equitable de- 


cree as a cause of action in an- 
other state. 522 
Operation as bar to other actions: 
Judgment of interpleader by 
garnishee as bar to action by 


Regulation of rates: burden of proof 
where discrimination is alleged. 

652 

Regulation of wages: Adamson a 


Remedy for indirect damage to 
business caused by illegal over- 
charge is to be had in federal 
court only. 400 

Safety appliance act: application 
bl automatic coupler on electric 


765 

Discrimination and 
Discrimination prevented by de- 
murrage charge on privately 
owned cars on public and on 
private tracks. 766, 765 
Interstate commerce commission: 
Power of commission to require 


cars. 381, 3909 
Power of courts to review finding 
of fact. 


Reopening application for 
rates after elimination of water 
competition by natural causes. 

276, 201 

Tort jurisdiction. 749 

Whether the commission has power 
to fix a joint rate in connection 
with a carrier not yet doing busi- 


ness. 190 

Jurisdiction based on nature of 
subject matter: Federal juris- 
diction of suits for damages to in- 
terstate business caused by ~~ 
rates is exclusive. 

Interstate commerce 
Procedure: burden of proof where 
discriminatory rates are all 


INVITED PERSONS. 
See under Dangerous Premises. 


652 


judgment creditor against gar- 
nishee. 86 
Judgments for defendant for con- 
spiracy to violate bankruptcy 
act ground for quashing an in- 
dictment for conspiracy in a 
broader sense. 400 
JURISDICTION. 

Over crime of treason committed 
abroad, see Treason. 

To adjudicate jurisdictional facts, see 
Conflict of Laws (Jurisdiction “a 
Courts: Jurisdiction in rem). 
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To adjudicate ownership of share of 

stock. 486, 516 
JURISPRUDENCE. 

Development during nineteenth cen- 

tury 201-225 

Law: C Characteristics of the English 

civil law. I-19, 109-123 

Law of contract and law of property. 


Family law and law of torts. 5-12 
Statute law and judicial law. 12-19 
Common law and equity. 16-17 

- End of law as developed in juristic 
thought: the nineteenth century. 
201-225 

Schools of jurisprudence: Sir Henry 
Maine: validity of his status to 
contract generalization. 209-221 


L 


LABOR UNIONS. 
See Trade Unions. 


LANDLORD AND TENANT. 


Surrender by operation of law:|. 


Right of tenant to excess rent 
paid landlord by new tenant. 


766 
LAW. 
Classifications of the law: objects to 
be aimed at in making them. 
418-420 
How far ecclesiastical law is part of a 
common law. 283, 289 


LAW AND FACT. 
Provinces of court and jury: 
Competency of witnesses de- 
pending on the main issue. 87 


LEGACIES AND DEVISES. 

Ademption: Effect of distribution 

of subsidiary shares to take the 

place of shares bequeathed. 523 

ction: Application of rule 

in Shelley’s case where remainder 

is left to “issue share and share 

alike.” 195 

Deduction of extinguished note 

under set-off clause. 298 

bequests devises: 

Whether heir must elect between 

and lapsed residuary 

49 

Payment. by way of 
tenanc 

Titles ond ‘rights of devisees Ja 

legatees: Right to reopen pro- 


bate decree based on mistake 

concerning death of legatee. 190 

Void or voidable bequests and de- 

: Whether devise to un- 

born bastard of specified father 

is void for uncertainty. 652 
LIBEL AND SLANDER. 

Acts and words actionable: Send- 
ing card of rival undertaker to 
families in which there was serious 
illness. 292 

Damages: Liability for 
repetition. 87 

Publication: By officer of corpora- 
tion to agent. 88 

Does an intercepted letter create 
liability for publication? 291 
LIENS. 

Attorney’s lien on document enforced 

out of fund realized thereby. 191 
LIFE ESTATE. 

Life estate raised by implication to 

fill a gap in the limitations. 187 
LIMITATION OF ACTION. 

Accrual of action: Construction of 

stockholder’s liability statute. 
767 
Whether statute touching written 
contracts or one touching oral 
contracts governs implied war- 
ranty. 205 

Pleading: Amendment from com- 
mon law action to statutory ac- 
tion after statute has run. 294 


M 


MANDAMUS. 
Acts subject to mandamus: Sen- 


tence of criminals. 369, 396 
Temporary possessions of publi 
office pending result of contest. 4 
797 


Persons subject to mandamus: 
Officers of state ordered to dis- 


rogers void law. 184 


Nullification: Right to discontinue 
action for annulment. 292 
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Validity: of 

from former 500, 523 
Requisites of valid marriage. 

124-140 

Age: requirements of various laws. 

124-133 

Consent: requirements of various 

laws. 134-140 

MASTER AND SERVANT. 

Duty of master to provide safe 
fellow servants: Assault by 
fellow servant known to be 
vicious. 768 

Employer’s liability acts: Assault 
by fellow servant. 768 

Workmen’s compensation act: 
Effect of natural death of em- 
ployee upon payment of install- 
ments not yet due. 523 

MECHANIC’S LIEN. 

Priority over mortgages for purchase 
money to persons other than the 
grantor. 293 


MILITIA. 
See National Guard. 
MISTAKE. . 
As to, for whom goods sold are in- 
tended, see Sales. 
Of fact as ground for quasi-contrac- 
tual recovery. See under Quasi- 
contracts, 


Unilateral mistake of fact, as ground for 


cancellation of contract, see Can- 
cellation of Instruments. 
MORTGAGES. 

Priorities: Priority of 
lien over mortgage for purch 
money to one other don the the 
grantor. 29 

Priority: Priority of notes oitaiea 
by the same mortgage. 769 

Rights of mortgagee: Deed of trust 
purporting to secure joint rights 
for claims held sev- 

524 
‘of rights and 
assignment of of 
e 
MUNICIPAL CORPORATIONS.» 
See also Eminent Domain. 


tory injunction ordering re- 
moyal of municipal building ex- 


tending over sidewalk. 88 


for torts: governmental 
functions: Recovery for in- 
jury by animal in public — 


204 
Municipal : Public rights 
in streets barred by estoppel. ‘ 

7 


N 


NATIONAL GUARD. 
Status of state militia under the Hay 
bill. 176, 191, 712-723 
NATURALIZATION. 
See Aliens. 
NEGLIGENCE. 
See also Proximate Cause. 
Duty of care: Duty of one trespasser 
toward another. 519 


MISREPRESENTA- 
In gunned Reparation ordered by 


Interstate Commerce Commis- 
sion. 749 
NOTICE. 
By surety that he will not remain 
liable, see Suretyship. 
NUISANCE. 
What constitutes nuisance: Dan- 
gerous agency crected under legis- 
lative franchise. 377, 404 


P 


PARENT AND CHILD. 
Adoption: Rights of child under un- 
executed contractofadoption. 642 
PAROL EVIDENCE RULE. 
Substantive law expressed in terms 
of evidence: Bills and notes: 
contemporaneous parol — 


PARTIES. 
Joinder of principal and willful agent. 


2 
PARTITION. 
See Tenancy in Common. 
PARTNERSHIP. 
Partnership property: Taxation of 
non-resident partner on his in- 
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terest in local partnership prop- 
erty. go 
PATENTS. 
Procedure: What constitutes an in- 
terlocutory decree. 653 
PLEADING. 
Amendment from common law action 
to statutory action after the pe- 
riod of statute of limitations. 


204 
_ Joinder of principal and willful agent. 


525 
POLICE POWER. 

Nature and extent: Extent of state 
jurisdiction over non-resident cor- 
rations and individuals doing 
usiness within state. 701-711 

POLITICAL PARTIES. 
Jurisdiction of equity: To restrain 
acts of party committee. 397 


Specific enforcement of contract to 
exercise power of appointment. 


Or 

PRESUMPTIONS. 
Existence and effect of presump- 
tions in particular cases: 


Death after seven years; pre- 
sumption rebutted by actuarial 
table. 654 
ipo gua of divorce from former 
spouse 500, 523 
Presumption that salary paid to a 
husband for managing wife’s 
separate estate remains in busi- 
ness unless accounted for. 85 
PROCEDURE. 
See Parties; Pleading. ) 
PROCESS. 
For service on non-resident, see Con- 
Jiict of Laws 
and. ‘effect of service: 
Privilege of non-resident wit- 
ness from service as officer of 
corporation. 655 
PROMOTERS. 
See under Corporations. 
PROXIMATE CAUSE. 
Intervening causes: Intervention 
of negligent act of third party. 


26 
PUBLIC OFFICES. ‘ 
See under Mandamus and Quo War- 
_ranto, 


Q 


QUASI CONTRACTS. 
Rights arising from mistake of 
fact: Recovery for benefits con- 


ferred under a contract with an 
unauthorized agent. 402 


R 


RAILROADS. 
See Interstate Commerce; Carriers. 


REAL PROPERTY. 

See Accretion; Statute of Frauds; Taxa- 
tion; Vested, Contingent and Future 
Interests. 

RECEIVERS. 
Power to appoint. a receiver when 
* such appointment is the sole 
object of the suit. 273, 289 


RENT. 
See under Landlord and Tenant. 
RES JUDICATA. 

See also Judgments. 

Persons} concluded: Judgment of 
interpleader by garnishee as bar 
to action by judgment creditor 
garnishee. 86 
What judgments are conclusive: 
Judgment on pleading a bar to 
second prosecution. 


400 


RESTRAINT OF TRADE. _ 
Combination by agreements as to 
asis of illegality. 85 3- 
Contracts not to engage in 
business: Validity of contract 
between agent and peincipel 
1, 770 
Monopoly: How far a basis of ille- 
gality 8 30-8 34 
Tests of ‘validity of contract tending 
toward monopoly. 770 
“‘Trusts’’ and combina 
how far illegal. 854-872 
Good and bad trusts. 8 30-872 
How far combination lawful. 
834-838 
Public policy in permitting com- 
bination. 8 38-843 
Size as an element of illegality. 
843-853 
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Sherman anti-trust law: Whether 
combination may be illegal solely 
on account of size. 843-854 

RESTRICTION AND RESTRICTIVE 
AGREEMENTS AS TO USE 
OF PROPERTY. 

Accretions to servient tenement under 
restriction as tenement it- 
self. 

Compensation to owner of dominant 
tenement when servient tenement 
is taken under eminent domain. 


89 
RULE AGAINST PERPETUITIES. 
See also Vested, Contingent and Future 
Interests. 


SALES. 
As to constitutionality of ‘* Bulk 
— ” Law, see Constitutional 


Rights. ‘and remedies of buyers: 
Recovery for breach of implied 
warranty after statute of limita- 
tions has run on implied or oral 
contracts but not on written con- 
tracts. 205 

Stoppage in transitu: Liability of 


seller for freight after stoppage. 


29 
Time of passing of title: Delivery 
of separate quantities of fungible 
oods to agent of two separate 


uyers. 402 

Passage of title to grain lying in a 

mass. 402 
SERVICE. 


See Conflict of Laws. 

Manner and effect of service: Serv- 
ice on non-resident individual 
doing business within state. 

696-702 
Service on non-resident unincor- 
porated association doing busi- 
ness within state. 702-711 
SERVITUDES. 
See under Easemenis. 

- SHERMAN ANTI-TRUST LAW. 
Recovery of treble damages against a 

labor union for violation of a law. 


263, 201 
SLANDER. 
See Libel and Slander. 
SPECIFIC PERFORMANCE. 
Affirmative contracts: Enforce- 
ment of contract to exercise power 
of appointment. 401 
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Limitation of the rule against a 
Estates 


expectant upon too 
mote. 

Rule against limitation to HOR 
generations in succession. 


238-240 
Effect of enactment doing away with 
the rule. 226, 238-240 


RULE IN SHELLEY’S CASE. 
Operation of rule on remainder to 
“issue share and share alike.” 


195 


S 


General nature and scope 
table relief: Denial. o of specific 
performance of contract to reduce 


of equi- 


an agreement to writing. 193 
Right to relief on oral contract to 
make a will where promisee is in 
default. 192 
STATES. 
Liability of states for torts committed 
in the course of public work. 


20-38 


Contracts not to be performed 
within one year: Denial of 
specific performance of contract to 
reduce an agreement to writing. 


5|STATUTE OF FRAUDS. 


193 
Part performance: Effect of part 
rformance of promise to support 
in return for promise to devise 
realty. 192 
STATUTE OF LIMITATIONS. 
See also Limitations of Actions. 
STATUTES. 
See Death by Wrongful Act. 
Impeachment of statutes: Power 
of administrative board to declare 
statute unconstitutional. 


386, 394 
tion: Of “ added” ~~ 
“mixed ” ingredients within the 
Pure Food Law. 193 
Statutory principles in the common 
law in Lord Campbell’s Act. 


742, 771 
STOCK. 
See Corporations; Transfer of Stock. 
STOCKHOLDERS. 


See Corporations. 
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STOPPAGE AND TRANSITU. 
See also Sales. 
STUDY OF LAW. 
Modernization of legal education by 
addition of five other methods to 
case system. 812-828 
SURETYSHIP. 
Surety’s defenses: miscellaneous: 
Effect of notice by surety that 
will not remain liable. 494, 526 
Surety’s exoneration: 
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Rig ht of reimbursement of person 
uced by false representations 
to become yom whether af- 
fected by discharge in bank- 
rup 184 
Whether doctrines of suretyship in 
to negotiable instruments. 
141-158 
Under the law merchant. 142-149 
a4 the negotiable instruments 
Ww. 


149-158 


T 


TAXATION. 

Federal corporation tax: Allow- 
ance for depreciation caused by 
mining ore in a leased mine. 526 

tations on 
power: Constitutional restric- 
tions: validity of income tax on 
a corporation engaged in export 
trade. 717, 82 

Interpretation: Federal corpora- 
tion tax: allowance for deprecia- 
tion in leased mining property. 


52 
Particular forms of taxation: Tax 
on income of dying before 

the paanage of the law. 193 

. Powers egislature: taxation: 
tax on corporation 
incorporated in more ~— one 


Franchise tax on corporation in- 
corporated in more than one 
state. 610, 527 
Inheritance tax on non-resident 
partner’s interest in local partner- 
ship realty. go 
TEACHING OF LAW.. 
See Study of Law. 


AND TELEPHONE. 

es for error, delay or non- 

delivery: Measure of damages 

where telegram formed a = 
pleted contract. 

_ Recovery for mental anguish Pa 

to negligent non-delivery of inter- 

state telegram. 3901 


TENANCY IN COMMON. 


Discharge of Indorsers. 
Choses in action: partial assignor 
and assignee. 646 
Effect of partition conveyance = 
metes and bounds. 403 
Right of one co-owner of a copyright 


to restrain infringement by the 
other. gt 

TORTS. 

See also Conflict of Laws; Telegraph 
and Telephone Companies. 

For Jurisdiction of Interstate Com- 
merce Commission, see Interstate 
Commerce. 

Defenses: Accident. 326, 327-334, 

409-418 

Mistake. 320-327 

Statutory authority to erect dan- 

gerous agency. » 404 

For torts in particular relations, see 
States. 

Nature of tort liability in general: 
Absolute liability and liability for 
fault: in what cases each exists. 

319-334, 409-418 

Validity and wisdom of absolute 

liability doctrine. 409-416 

Suggested changes in the classifi- 

cation of the cases. 241-262, 
3I ’ 

Definition of the te 

classification of the subject. 
241-262, 319-334, 409-429 
The term “tort” as at present u: 
249-254 
Fault as an element in torts: defini- 
tion of the fault required. 258-262 

Unusual cases of tort liability: 
Child injured by wild animal in 
public zoo. 270, 204 

Recovery by person falling from 
_ vestibule of train where he had 
been seen by the conductor cling- 
ing to the hand bars. 289 
Destruction of will leaving a legacy 
to the plaintiff. 527 
Trespasser on railway train injured 
by trespassing wire. 519 

TRADEMARK AND TRADE NAMES. 

Protection apart from statute: 


2ee 
Where property may be taxed 
| 
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Failure to comply with state stat- 
ute as bar to relief against unfair 
competition. 528 
TRADE SECRETS. 
List of customers: Use by former 
employee. 655 
TRADE UNIONS. 
See = Injunctions; Constitutional 


w. 

Conspiracy: Recovery of treble 
damages under Sherman Anti- 
Trust Law. 263, 297 

Statutes and interpretation: Clay- 
ton Act: labor provisions. 632 

TRANSFER OF STOCK. 

See Corporations. 

Jurisdiction to determine ownership 
of stock in foreign corporation. 

486, 516 

Right of transferee of certificate is- 
sued in excess of charter limit of 
stock. 185 

Right of vendor of stock, untrans- 
ferred on books, to charge broker, 
acting for and assigning to an un- 
disclosed principal, for calls on 
stock. 656 


TREASON. 
Jurisdiction: punishment for breach 
of allegiance committed abroad. 
104 


in 
to 


TRIAL. 
Modes of trial:. Proceedings 
camera: right of court-martial 
hear criminal case in camera. 


771 
TRUSTS. 
See also Executors and Administrators. 
Cestui’s interest in res: Right of 
cestui to compel exercise of dis- 
cretionary power of conversion. 


657 
Creation of validity: Validity of 
trust with condition contrary to 
ublic 296 
tor’s rights under trust’s 
deed: Trust deed purporting to 
securing joint rights as security 
for claims held severally. 524 
Following trust property: Recovery 
of property similar to that wrong- 

y converted. 


80 

Powers and obligations of trustees: 
Obligation to 
cestuis over another. 


refer one sort 
657 


U 


UNFAIR COMPETITION. 

In general: Failure to comply with 
state statute as bar to relief 
against unfair competition. 528 


Interference with another’s selling 
system. 166, 195 
UNINCORPORATED GROUPS. 
See Voluntary Associations. 


V 


VENDOR’S LIEN 


See under Vendor and Purchaser. 


VENDOR AND PURCHASER. . 
Remedies of vendor: Vendor’s lien 
given to beneficiary in contract of 
sale. 92 
VESTED, CONTINGENT AND FU- 
TURE INTERESTS 


See also Rule against Perpetuities. 

Contingent remainders: effect of 
enactment that they take effect 
as though they were executory 
devises or springing or shifting 
uses. 226-240 


Limitations of the rule against a 
possibility on a possibility. 294 
VOLUNTARY ASSOCIATIONS. 
Jurisdiction over foreign associations 
by presence and substituted serv- 
ice. 702-711 
Revival of association after incor- 
poration and subsequent dissolu- 
tion. 657 
Trade unions: recovery of treble dam- 
ages under Sherman Anti-Trust 
Law against a labor union. 
263, 297 
Unincorporated associations: legal 
status in general. 678-686 
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WAR. 
Confiscation of neutral ships for carry- 
ing contraband cargo. 497, 529 
Constitutionality of war emergency 
legislation. 663-675 
Enemy property; shipment from 


enemy country where title passes 
in transit to neutral consignee. 


The code of maritime neutrality. 


ARRANTY. 
In sales of personal property, see Sales. 


WATER AND WATERCOURSES. 

Conveyances and contracts: Con- 
veyance of easement for pipe in 
return for privilege of using hy- 
drant creating a servitude on the 

ipe line and water system. 297 

Surface waters: Liability for ac- 
celerating flow by artificial de- 
pressions. 404 

WILLS. 

See also Rule against Perpetuities; 
Vested, Contingent and Future 
Interests; Legacies and Devises. 

Construction: Application of rule 
in Shelley’s case where remainder 
is left to “issue, share and 
alike.” 195 

Deduction of extinguished note Pe 

legacy under set-off clause. 2098 

From what time does a will speak? ‘ 
29 

Gift to a class on a contingency: con- 


tingency not imported into de- 
termination of the class. 772 

Execution:  Attesting witnesses: 
proof of execution of lost will 
where attesting witnesses un- 
known. 

Probate: Effect of 
part of which has 
destroyed. 527 

Enjoining probate of will made in 
breach of specifically enforceable 
contract to devise land. 192 

Revocation: Irrevocable will. 401 

WITNESSES. 

See also Evidence. 

Competency in general: Compe- 
tency itself depending on main 
issue in dispute. 87 

Effect in criminal trial in federal 
courts of former 
state courts. 

Miscellaneous questions of pele: 
lege: Privilege of non-resident 
witness from service of process. 


655 
Privileges 


of 


maliciously 


against self-incrimina- 
tion: Constitutionality of statute 
requiring operator of motor car 
who has injured a person to return 
to the scene of the accident and 
disclose his identity. 195 
COMPENSATION 


See under Master and Servant. 
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ENGLISH CIVIL LAW * 


I 


WRITER who, at the present day, should venture to offer 

any remarks of a general nature on English Law might well 
be asked to show his credentials. It may, accordingly, be men- 
tioned, that the writer of these articles has, during the past thir- 
teen years, been engaged, in happy conjunction with four of his 
- former colleagues of the Oxford Law School, in a thorough and 
systematic examination of the whole body of the civil law of Eng- 
land — i. e., the law governing the relations of English citizens with 
one another. Further, not only have he and they searched the 
evidence, but they have bound themselves to state the result in 
its most compact and logical form —a task which has involved 
the keenest and most thorough discussion of disputed points, and 
an elaborate winnowing of the chaff from the grain. And, whilst 
it would be claiming too much to allege that each one of the 2200 
and odd paragraphs of the Digest of English Civil Law! repre- 
sents the individual opinion of all the five authors of that work 
(such a claim would, in effect, be its own condemnation), it is true 


* Author’s rights in all countries expressly reserved. 

1 Dicest oF ENcuisH Crvit Law. By Edward Jenks (editor), W. M. Geldart, 
W. S. Holdsworth, R. W. Lee, and J. C. Miles. (Boston, U. S. A.; Boston Book Co., 
London (England); Butterworth & Co. 1905-16.) Referred to in these pages as the 
*DIcEsT.’ 
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to say, that no one of these paragraphs has appeared in print with- 
out being subject to the scrutiny of at least three critics, whose 
criticism was none the less keen that it was entirely friendly. At 
least the writer of these pages, upon whom, as editor of the work, 
the shafts of criticism most fiercely fell, will hardly forget, whilst 
q life lasts, the long arguments, sometimes prolanged almost to the 
} point of physical exhaustion, which heralded the birth of some of 
q the most contentious paragraphs of the Digest. 

The writer and his colieagues would fain hope that this work, 
though it cannot claim the full tale of Fortescue’s viginti annorum 
lucubrationes, may be of some use to the students and practitioners 
of English Law, and fill an unique, if modest, niche in the temple 
of legal literature. At any rate, it seems not unfair to claim that 
its editor, under whose hands the image slowly grew, must have 
made some close acquaintance with the materials of which it is 
carved. 

The very fact that such a task has been accomplished, even with 
4 moderate success,” would seem to be in itself of some importance 
q as a refutation of the obscurantist theory, at one time widely prev- 
alent, that English Law (or at least much of it) is incapable of being 
stated in the form of simple rules or principles. The advocates 
of this view would appear to have been blind to the grave imputa- 
tion which it cast upon a system which they profess to admire; 
but it is not improbable that their attitude, in so far as it was not 
the result of mere conservative prejudice, was due to an imper- 
fect apprehension of the difference between a Digest and a Code. 
The terms are, no doubt, used inconsistently by jurists; but, what- 
ever the terms used, there is a clear distinction between a Code 
which professes to provide for all possible cases, and a Digest which 
merely professes to state in orderly form authoritative rules of law. 
That English Law is yet ripe, or ever will be, for codification in the 
q sense above defined, may well be doubted; certainly the writer is 
; | not prepared to discuss here the wisdom of proposals for codification. 
But, as the success of the Sale of Goods Act, the Bills of Exchange 

2 The authors of the DicEst may fairly pride themselves upon the fact that, in 
the eleven years during which the work has been in the press, no mistake of any im- 


1 portance has been discovered in the text. One or two omissions have been detected; 
t; ; and a certain number of changes in the law have been made while the work has been 


in progress. These have been duly noted in the Errata and Corrigenda of later volumes, 
and will be incorporated into the reissue of the completed work. 


\ 


1 
| 
| 
q 


ENGLISH CIVIL LAW 


Act, and the Partnership Act, has shown, the rich materials of 
English Law may with advantage be moulded into accessible and 
logical form. And, though the writer believes that he is speaking 
for his colleagues as well as for himself in disclaiming any compari- 
son with those triumphs of the draftsman’s art, he ventures to 
think that the Digest of English Civil Law has shown that the process 
may be extended a good deal further than it has at present gone. 

Another of the obvious lessons learned (or confirmed) from the 
thirteen years of hard labour which have gone to the making of 
the Digest, is a realization of the extraordinary inequalities which 
mark the different parts of the civil law of England. The English 
Law of Contract, for example, is scientific and complete; it as- 
sumed scientific form at a happy time, just when the genius of Lord 
Mansfield had incorporated the Law Merchant (surely a priceless 
adoption) into English Law. Had the structure been earlier framed, 
it might well have been cramped and inelastic; the archaic ‘special 
‘contracts’ which survive alongside the innominate contracts of 
modern business, and stand in such puzzling relationship to the 
general theory of contract,’ are warnings of what might have hap- 
pened. But they have had their uses in building up a scientific 
theory, though as models they ‘leave to be desired.’ A friendly re- 
viewer of the second volume of the Digest expended a certain amount 
of genial ‘chaff’ upon a sentence in the Preface to that volume, 
which spoke of Gaming Contracts as ‘social relationships regulated 
by law’; but the writer of the Preface is wholly unrepentant, for 
he believes that the primitive and deep-seated gambling instinct 
of the English race has played no small part in the evolution of 
the peculiarly English institution of the simple contract, and that 
the hundreds of lost and forgotten dice recovered from the ancient 
floor of the Middle Temple Hall may have had a closer connection 
with the theory of contract than has hitherto been guessed. Still, 
he would not deny, that the somewhat arbitrary rules which gov- 
ern the Special Contracts dealt with in the third volume of the 
Digest, were well superseded by the simpler rules which now apply 

_ to innominate contracts. 

The English Law of Property, though different in many ways 

from the Law of Contract, resembles it in fullness and minuteness. 


* The true relationship of these two parts of the Law of Contract has been sug- 
gested in the Preface to Vol. III of the DicEsr. 
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In fact, so minute is it, that it not only provides two sets of rules, 
the one dealing with land, the other with movables;‘ but in one 
corner of its field of operations it actually provides three alterna- 
tive sets of rules for a single process, varying with the hands to 
which that process is entrusted. Thus, if an insolvent estate is 
_ administered by executors out of Court (surely a rash proceeding!), 
the old rules of equity, as they stood at the passing of the Judica- 
ture Acts, govern the case. If the estate is being administered by 
the Chancery Division, these rules are modified by such (but only 
such) of the bankruptcy rules as are incorporated into that ad- 
ministration by section 10 of the Judicature Act, 1875. If the pro- 
ceedings are in the bankruptcy jurisdiction, all the bankruptcy 
rules (with slight modifications) apply. Surely this is excess of 
zeal. 

But if in some directions the English Law of Property is minute 
and detailed, in others it is extraordinarily incomplete. Thus, 
while it is possible to state with reasonable precision most of the’ 
rules of Real Property Law, yet, for want of an authoritative back- 
ground, these rules must inevitably appear, to a student unac- 
quainted with the history and the atmosphere of the system, 
arbitrary to the last degree. The author of Book III of the- 
Digest has endeavoured to state, in the first Title of that Book, 
the fundamental principles upon which these rules are based; 
but, like Mr. William Lloyd Garrison’s coloured interviewer, and 
for similar reasons, he will not attempt to disguise from his readers 
the fact that he has been obliged to supplement his text with a 
strictly unpermissible buttress of notes, and that, even with such 
assistance, he has laid himself open to the criticism of a learned 
friend, who observed that the Book was sadly oblivious of the 
‘mystery of seisin.’ 

As for property in movables, the English system has frankly 
given up in despair any attempt to formulate scientific rules on 
that subject, and has, substantially speaking, contented itself with 
dealing only with possession. Analytical jurists, who are seldom 
less convincing than when they venture to draw conclusions from 
that history which they ostentatiously profess to despise, have, it 


* The narrowness of the territory common to both subjects may be realized from 
a glance at the scanty proportions of Bk. III, Sect. XV, of the Dicest. But a certain 
allowance should be made for testamentary disposition. 


ENGLISH CIVIL LAW 5 


is believed, claimed this fact as a proof of the very debatable 
proposition, that property is the outcome of possession ripened by 
length of time and legal protection. To the writer, this doctrine 
appears to be, not only anarchical, and even immoral, but opposed 
to the well-known facts of English legal history. Surely the Writ 
of Right, and even the Grand Assize, are older than the Possessory 
Assizes and the Writ of Trespass; and, though the common law 
doctrine of larceny was based upon trespass, there is no evidence 
that the older English law of theft grew out of a law which pro- 
tected seisin or possession. The matter is, perhaps, strictly ir- 
relevant; but the truth seems to be, that, long ere the distinction 
between property and possession is recognized, primitive legal 
systems recognize some kinds of association between persons and 
material objects as a ‘right’ which is, at first, no doubt, inconceiv- 
able as existing apart from physical control, but which is at least 
as much proprietary as possessory in its character. And when the 
time comes for the specialization of ideas to be effected, it is, ap- 
parently, possession, rather than property, which is the conscious 
production of juristic speculation. At least, such appears to be the 


teaching of English Law; and it is supported by the facts of other 


systems. 
And if we ask why, for example, the common law devoted itself 


to the protection of the possession, rather than the ownership, of. 


movables, the answer given by English legal history appears to be, 
that the invention of the great Writ of Trespass, introduced in the 
interests.of public order, and the increasing sharpness of the no- 
‘tion of possession which resulted from it, were found so convenient, 
with a little adaptation, for deciding indirectly questions of owner- 
‘ship of chattels, that the need of a true proprietary process did 
not appear urgent. A similar result led to the practical disap- 
pearance from land law of the Writ of Right in the century follow- 
ing the invention of the Writ of Trespass; but it may be shrewdly 
suspected that, so long as the local courts continued to be active 
tribunals, a good deal was heard in them of questions of title. 

If we turn now from the Law of Contract and the Law of Prop- 
erty to Family Law and the Law of Torts, we shall be struck at 
once by the comparative poverty of these two important branches 
of English Law. It is assuredly no fault of Professor Geldart that 
Book IV of the Digest is so scanty, and that much even of its 
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scanty. contents (e. g., the Law of Marriage and Divorce) would 
appear to fall almost as fitly under Public as Private Law. The 
Law of Guardianship, for example, which bulks so largely in Con- 
tinental systems, is, in English Law, a mere fragment.’ This fact 
is commonly explained, in the writings of English jurists, by a 
_ reference to the completeness and efficiency of the peculiarly Eng- 
lish Law of Trusts. But this explanation does not carry us very 
far. Why does English Law leave to the Law of Trusts the regula- 
tion of those important matters which, in most systems of law, are 
governed by the Law of Guardianship? Is it not significant that, 
while the Law of Guardianship is what may fairly be called a com- 
pulsory system, in which the conduct of the guardian is directed 
and controlled by the authority of the State, the Law of Trusts is a 
voluntary system, in which the duties of the trustee and the rights _ 
of the beneficiaries are prescribed (sometimes very minutely) by 
the founder of the trust? It is, no doubt, true, that English Law, 
in that special department of it known as ‘Equity,’ has laid down 
an elaborate system of rules for enforcing the administration of 
trusts; but these are, substantially in every case, ‘subject to the 
provisions of the settlement.’ 

Again, it was actually suggested by one of the authors of the 
Digest, that a complete statement of English Family Law would 
include the Law of Intestate Succession; and there is, obviously, 
much to be said for this view. But, apart from the inconvenience 
of abandoning traditional arrangements, it was felt by the editor 
that the adoption of this suggestion would really tend to obscure 
one of the most striking peculiarities of English Law, v7z., the un- 
fettered testamentary power wielded by the English parent. What- 
ever may be the case in systems which have preserved a law of 
legitim, which prevents a parent disinheriting his family without 
due cause, in English Law intestate succession is, both in theory 
and practice, at the present day, merely a provision for the careless 
or unfortunate person who dies without leaving a valid will. It is 
only in the last resort, that the provisions of the Inheritance Act 
and the Statutes of Distribution are prayed in aid. The fate of 
Faulkes de Breanté has been laid to heart by the English nation.’ 


5 Dicest, Bk. IV, Sect. II, Tit. III and IV (42 §§). 
® Tbid., Bk. III, Sect. XVII (70 §§). * 
7 2 PoLLocK AND MAITLAND, History oF ENGLISH Law, 356. 
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Once again, we may note, that English Family Law is not only 
very scanty, but, comparatively speaking, very modern. Apart 
from the well-known provision of the Statute of Merton (1235) 
on the subject of post-legitimation,® and that of the Statute of 
Marlborough (1267) on waste by guardians,’ there is practically no 
statute law of any importance in this branch until we come to the 
Reformation, with its quarrels over Church jurisdiction, and the 
establishment of the Poor Law system under Elizabeth. Even 
these important changes were, as has been before hinted, effected 
far more in the interests of the community as a whole than of 
the members of the family, or even of the family as a unit. Not 
until the definite putting away of feudalism at the Restoration, 
and the subsequent laborious reconstruction of society on a con- 
tractual basis, do we begin to get a real development of Family 
Law; and by that time the Trust is too firmly fixed an institu- 
tion to give way before general rules. Indeed, thé subsequent sweep- 


ing away of the few restrictions on testamentary power which still 
survived from the Middle Ages seemed but to emphasize the eman- 


cipation of the family from the bonds of law." 

What is the explanation of this peculiarity of English Law? It 
is customary to attribute it to the legendary ‘individualism’ of 
the English character; and it may be that, when we come to dig a 
little deeper into the foundations of English Law, we shall have to 
allow some ultimate weight to this alleged psychological element. 
But is there not a more definite historical explanation, which will 
at least suggest proximate causes? 

We know too little at present of pre-Norman English Law to 
dogmatize about social conditions before the Conquest; but we 
shall probably not be far wrong in assuming that the typical pa- 
triarchal household, with its apparent despotism strongly fettered 
by local custom, prevailed largely amongst English folk of that 
time. It seems to be very doubtful whether any but privileged 
persons could make wills; and what little we know of the Anglo- 


20 HEN. III, cap. 9. 
® 52 Hen. III, cap. 17. 

10 The writer does not forget the provisions of the Statute of Westminster IT (1285) 
on the subject of ‘ravishment of ward.’ But these, though technically unrepealed, 
have long been obsolete. 

1 See the writer’s SHort History or EnGuisH Law (Little, Brown & Co.), pp. 
273-74. 
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Saxon law of inheritance and succession, leads us to suppose that 
it provided carefully for an adjustment of family claims.” 

But this system, whatever it was, received a rude shock from the 
feudal influences of the Conquest, with their strong preference for 
the single heir; and there seem quite substantial reasons to believe 
that, for at least a century after the Battle of Hastings, the Norman 
lawyers succeeded in subordinating to him the claims of the family 
on the death of its head, not merely as regards land (for which there 
were some military reasons) but as regards chattels as well.’* The 
natural consequence of such an extreme application of the doctrines 
of feudalism was to produce a violent struggle for the right of testa- 
tion; and, so far as chattels were concerned, this struggle appears 
to have been successful (mainly through the help of the Church, 
which, for its own reasons, favoured it) by about the end of the 
twelfth century. It is common knowledge that, as regards. land, 
the struggle was more prolonged, and that a formal victory was not 
achieved until the Reformation. But, at least a century earlier, 
the position had virtually been carried by insidious sapping, through 
the medium of uses; and the result of the long struggle seems to 
have produced a rule as extreme in another direction as that which 
it had superseded. Only by virtue of a few local customs which 
(as mentioned) were swept away in the eighteenth century, was 
there any restriction left, after 1660, on the victorious power of 
testation. 

If the English Law of Torts is less fragmentary than Family 
Law, it cannot be described as highly developed or scientific. 
English Law evidently believes in the existence of a certain class of 
wrongs which give rise to actions for damages calculated on common 
law principles, but which are neither breaches of contract nor of 
trust. The devastavit of the personal representative is also (prob- 
ably) not, technically, a tort, because it was originally an eccle- 
siastical offence; though the same may also be said of slander, 
which now ranks as a tort. But of any substantive definition of a 
tort English Law is still innocent. It is at present only in the pre- 


12 The evidence comes chiefly from the surviving rules of gavel-kind, ‘borough- 
English,’ and local customs generally. 

18 SHorT History oF ENnGuisH Law, pp. 61-65. Doubtless the heir was expected 
(as the Assise of Northampton puts it) to ‘make the division of the deceased.’ But 
his power must have been great. 
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liminary stage, in which it says, this act or that is a tort, this or 
that is not. It is in the position of the rustic who knows by experi- 
ence that the ale at certain houses is good; but, not being able to 
read the signs, does not connect this experience with the fact that 
all these houses supply X.’s ale. 

Again, the Law of Torts, though it will always award ‘damages’ 
(i. e., pecuniary compensation for damage) to a successful plaintiff, 
does not always require, as an essential to the plaintifi’s success, 
that he should have suffered ‘material damage in fact.’ There are 
some torts which are actionable per se; that is to say, there are 
acts which entitle certain persons to sue for damages, though they 
have not, in fact, suffered damage from them. This kind of tort 
is usually, in Continental systems, treated as an adjunct of the 
criminal law, in which the partie civile is allowed to appear along- 
side the public prosecutor and put in a subsidiary claim for dam- 
ages.4 And, therefore, the English Law of Torts, incomplete though 
it be, is, generally, more comprehensive and detailed than the cor- 
responding branch of Continental systems.: But still, even in this 
connection, it does not say that every crime is a tort against any 
person who may have directly suffered by it. Thus, if A. forges 
B.’s signature, B. has no action against A.; even though B. may, in 
fact, have been seriously damaged by the crime. On the other hand, 
every unlawful assault is both a tort and a crime by English Law; 
though, again, every trespass to land™ or chattels is not, albeit the 
origin of all three torts is the same. There is, seemingly, no general 
rule on the subject. 

Nothing is more characteristic of the English Law of Torts than 
the importance which it attaches to acts, as distinguished from 
omissions. This quality is, doubtless, due largely to the quasi- 
criminal character of the early remedies in tort, and to the fact 


that every crime is, historically as well as technically, a breach - 


of the King’s peace.* But whereas criminal law, especially in its 


M4 e, g., French Code d’Instruction Criminelle, arts. 363, 366, 368; Belgian, arts. 
585, 587. 

% The writer believes that, until the seventeenth century, it remained quite un- 
certain whether the common trespass to land was definitely to emerge as a crime, and 
that until well on into the eighteenth it was commonly treated by rural magistrates 
as such. Fielding’s novels contain useful hints as to the devices adopted to justify 
this practice. 

16 Even at the present day the doctrine is, in practice, expressly repeated in all 
indictments; though the technical necessity for laying every indictable offence as 
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earlier stages, lays great stress upon the mens rea, the Law of 
Torts seems early to have abandoned this idea, without completely 
adopting the alternative essential of substantial damage to the 
plaintiff. Thus the English Law of Torts is partly an instrument 
for punishing reprehensible conduct —a sort of minor criminal 
law — and partly an instrument for adjusting economic compensa- 
tion; and, as is usually the case when a person wavers between 
inconsistent ideals, it very imperfectly attains either object. It is 
one of the oddest freaks in the history of ideas, that the archaic 
notion which sees in every accident causing physical damage a 
direct and obvious purpose, should have survived into the English 
Law of Torts, in the ‘absolute liability’ for the harbouring of danger- 
ous animals,!” and that this archaic survival should really be one of 
the most complete and justifiable examples of the function which the 
Law of Torts performs in adjusting economic compensation. But 
this simple principle of compensation, unfortunately, goes a very 
little way in that system, which, for the rest of its scope, wavers 
persistently, in fixing the rules of tortious liability, between the in- 
tention, unskilfulness, carelessness, or other fault of the defendant, 
and the hardship suffered by the plaintiff. The controversy which 
raged round the recent case of Hulton v. Jones,'® and the admitted 
hopelessness of all attempts to frame a satisfactory definition of 
‘malice’ for purposes of the Law of Torts, are convincing testi- 
mony to the vague and unscientific character of that branch of 
English Law. 

The insistence of the English Law of Torts on acts, as distinguished 
from omissions, as of the essence of the vast majority of recognized 
torts, has been already alluded to; but the point is so striking a 
characteristic of English Law, that it may be permissible to dwell 
for a moment upon it. The tortious omission is known as ‘negli- 
gence’; and inasmuch as, for purposes of civil law, the difference 
between deliberate and unconscious omission of a positive duty is, 
at least in theory, immaterial, we need not spend time in distin- 


‘against the peace of our Sovereign Lord the King’ seems to have been abolished by 
the Criminal Procedure Act, 1851, s. 24. 

17 Dicest, Bk. II, Pt. II, B. Sect. I, Tit. V, § 784. 

18 [r910] L. R. A. C. 20. This case finally decided that ‘malice in fact’ is in no 
sense necessary to defamation. The point had been decided 300 years before Jones ». 
Hulton (in Mercer’s Case, Jenk. 268 (1586)); but the decision seems to have been 
forgotten. 
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guishing between omissions and deliberate forbearances or absten- 
tions. But it is desirable to point out, that the scantiness of the 
civil Law of Negligence in England is obscured by the practice, 
adopted by English textbook writers,’ of including in the ‘Law of 
Negligence’ the vast subjects of breaches of contract and even of 
trust, which, though the former has, doubtless, grown historically 
out of the Law of Tort ° (a fact which should not be forgotten), 
are clearly differentiated from it by the fact that they are breaches 


of duties voluntarily, and, in most cases, expressly undertaken. 


The true Law of Negligence is that which holds a person responsi- 
ble, ex lege immediaté, for omissions of positive duty imposed upon 
him, merely as a member of the community, by the law. The writer 
has elsewhere * insisted on the narrow scope and late development 
of this branch of the English Law of Torts; but a vivid realization 
of the fact may be obtained by a glance at the Title of the Digest ” 
in which that law is embodied, where it will be found to occupy 
only seven paragraphs, of which only one” really imposes specific 
duties. If the reader takes the trouble to turn to this paragraph, 
he will find that except upon persons professing special skill in a 
recognized calling, upon the handlers of dangerous goods, and upon 
occupiers of land, the English Law of Torts imposes (apart from 
special agreement) no positive duties whatsoever which can be 
enforced by an action for damages.* At the present day, a passer-by 
who sees a man struggling for his life in a canal, and who, being 
perfectly able to render or procure help without the slightest real 
inconvenience (much less danger) to himself, should calmly con- 
tinue his walk without making any effort at rescue, incurs no civil 
(probably no criminal) liability by English Law. This state of 


19 ¢, g., the late Mr. Beven, in his well-known work, NEGLIGENCE IN Law, 2 ed., 
1908. See especially Vol. IT. 

20 As is well known, the action of Assumpsit, the typical action of contract till the 
forms of action were abolished, was originally an action on the case for negligence or 
deceit. 

1 In ‘Negligence and Deceit in the Law of Torts,’ 26 L. Quart. REv. 159 (1910). 

* Bk. II, Pt. III, Sect. I, Tit. I, §§ 728-34. 

% § 731. 

* Possibly an exception to this statement should be made in favour of the offence 
known as a devastavit, which, though not, technically, a tort (see ante, p. 8) undoubt- 
edly gives rise to an action for damages. But, after all, the personal representative 
is very like a trustee who has voluntarily undertaken a trust. He cannot be compelled 
to accept the appointment. 
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things is so monstrous, that it’ is with little surprise that we find 
that at least one well-meaning attempt to remedy it has been made 
by the judicial bench.” But the fate which those attempts have met 
is not such as to encourage further efforts in the same direction; 
and the gap remains a most serious disfigurement of the common 
law. 

One other, not quite so conspicuous feature of English Civil Law, 
may be noticed, before we come to what is, perhaps, its most strik- 
ing and suggestive formal characteristic. During the past half 
century, social and economic conditions in England have changed 
(or have seemed to change) with startling rapidity. The banding 
together of both capital and labour into vast associations for col- 
lective dealing, the almost complete substitution of mechanical 
fdr animal means of transport, the spread of elementary and tech- 
nical education, with the consequent revolution in the conditions 
of many industries—to name only three of the most striking 
changes — must, one would suppose, if the test were possible, 
render English life of to-day almost unrecognizable by one whose 
experience ended in the middle of the nineteenth century. And this 
view is, at first sight, confirmed by the enormous bulk of the legisla- 
tion which has emanated from Westminster in the interval. But 
appearances are here deceptive. A more careful study of the 
Statute Book for the last fifty years will show how surprisingly 
little of this vast bulk of legislation directly affects the civil law. 
When we have deducted from the average annual volume the 
statutes rendered necessary by the ordinary administrative work 
of the year — the Finance Acts, the Army Act, the statutes pro- 
viding for the rearrangement of State machinery (the statutes 
dealing with the vast increase of State activities — public health, 
education, trade, temperance legislation, and the like), the statutes 
dealing with mere legal procedure such as Bankruptcy Acts, the 
criminal statutes (which have of recent years been very numerous), 
and the statutes which merely consolidate or codify portions of the 
law — there is surprisingly little left. And much the same may be ~ 
said of the judicial decisions of the period. The numerous volumes 
in which these are contained show a vast number of decisions upon 
minor points of application, but comparatively few precedents 


% See the well-known judgment of Lord Esher in Heaven v. Pender, 1z Q. B. D. 
503, 509 (1883). 
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which mark a real addition to or change in the law. This truth has 
come home to the Editor of the Digest in a rather forcible way. It 
has been his duty, as the successive volumes appeared, to note, 
in the table of Errata and Corrigenda prefixed to each, the recent 
changes in the law which have rendered any statement in the pre- 
vious volumes obsolete or incorrect. Though he has fulfilled this 
duty to the best of his ability during the last ten years, the tale of 
his labours has been light, as may be seen by reference to the tables 
in question; and the impression left upon his mind is one of im- 
mense fixity and unchangeableness in the fundamental principles 
of English Civil Law. This fact may be noted for philosophical 
consideration hereafter. 

Meanwhile, it would seem almost superfluous to call attention 
at this date to what is familiar to all students of English Law as its 
most striking and characteristic feature, viz., the overwhelming 
’ importance, both in bulk and character, of that part of its prin- 
ciples which rests on judicial decisions. In a general way, this knowl- 
edge is commonplace; and a writer who should allude to it might 
fairly be accused of wasting his reader’s time. But it is not quite 
certain that the full extent of the characteristic is realized by all 
who profess a lip acquaintance with it; and, in the writer’s humble 
judgment, its full significance is not always understood. 

It is, perhaps, difficult to express, in arithmetical terms, the 
proportion which judiciary law bears to statutory law in the English 
civil system. But the writer has made a somewhat detailed effort in 
that direction, and confesses himself startled to find that whereas, 
to state in fairly complete form the fundamental rules of English 
Civil Law, it has been found necessary to quote about 1450 statu- 
tory provisions (each section of a statute being counted as a sep- 
arate provision), the same task has required references to not less 
than 7000 judicial decisions. This fact may, however, be said to 
be meaningless, unless some estimate be made of the comparative 
shares contributed by each source of authority to this result. 
Perhaps, therefore, a sounder conclusion may be drawn from the 
fact that, out of the 2200 propositions in which, as mentioned at 
the beginning of this article, the English Civil Law has been em- 
bodied in the Digest, only about 800 rest in any way on statutory 
authority, while not less than 1400 rest on judicial decisions alone. 
Even this comparison does not, however, bring out the full contribu- 
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tion of the English judiciary to the substance of English Civil 
Law; for it leaves out of account the fact that two or three of the 
most frequently quoted statutes, such as the Sale of Goods Act and 
the Partnership Act, are little more than codified judiciary law, 
and ought, therefore, fairly to be reckoned as the work of 
English judges. If allowance be made for these, it seems absolutely 
fair to say that, as nearly as arithmetical calculation in such a 
case can go, two thirds of the fundamental rules of the existing 
English Civil Law have been contributed by the labours of English 
judges. 

And, if we turn from bulk to quality, what a splendid memorial 
that is to the high sense of justice, the acuteness of intellect, the 
patience, the industry, of a long line of illustrious occupants of the 
English Bench. That there have been mistakes, cannot be denied. 
The doctrine of ‘common employment’ can hardly be regarded as 
a happy effort of judiciary law. The series of decisions which has 
made of the ‘tied house system’ so sacred a thing that even Parlia- 
ment now finds itself helpless to abolish it, is not precisely that as- 
pect of English case law of which the admirers of the system are 
most proud. The efforts of the Courts to build up a rational law of 
corporate liability have not been entirely successful. The decision 
in Poulton v. L. S. W. Railway Co.,* which virtually laid it down 
that a corporate employer is not liable for the torts of its servants 
unless it was within its power to authorize them, was, to put it 
quite plainly, an unfortunate step, which has caused much trouble 
and some injustice. But, with all allowance for occasional mis- 
takes, a perusal of the 7000 decisions upon which English Civil 
Law rests, to say nothing of the many others which have been re- 
jected as merely expository, has left upon the writer’s mind, as, 
doubtless, on the minds of others, a feeling of the most profound 
admiration for the work of the English Bench in the performance 
of its historic task, and a firm conviction that, in no other way 
hitherto attempted, could the task of building up the English Civil 
Law have been so well achieved. These feelings lead naturally to 
a difficult question: By what authority, and out of what materials, 
has this task been undertaken and performed? An attempt to 
answer this question in the light of historical knowledge may lead 


~ %LRo2 Q. B. 534 (1867). The true doctrine is, that an employer is liable for the 
torts of his servant committed within the scope of his (the servant’s) employment. 
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view of the true nature of law. 

It is common knowledge, that English parma at least the judges 
of the common law jurisdiction,?” have for many generations stead- 
ily refused to admit that they make new law; and that, when faced 
by the apparent contradiction of creative precedents, they have 
asserted that even these were no true ‘legislation’ ** —7. e., making 
of new law, but merely an application of existing principles to new 
facts. This is clearly the Blackstonian theory, put forward with 
all Blackstone’s charm of style and persuasiveness in the Introduc- 
tion to his famous Commentaries; *® and much of the rather cheap 
criticism and ridicule to which it has been subjected seems really 
to be quite groundless. We have learned a good deal since Black- 
stone’s day about the origin of the common law (in its restricted 
sense of law which was formulated only in the judgments of the 
old courts of the King’s Bench, Common Pleas, and Exchequer); 
and the more we learn of it, the more support do we find, in the 
facts of -history, for the old theory of the common law judges. 
Shortly put, it may be said to be now the accepted view, that the 
‘common law’ (in the restricted sense alluded to above) is the result 
of the efforts of the King’s judges, mainly in the thirteenth and 
fourteenth centuries, to build up, out of the varying customs of 
the different parts of England, that ‘common custom of the realm’ 
which Blackstone,*° in the passage just referred to, regards as the 
equivalent of the common law, and which it was necessary to es- 
tablish, if England was to become a single commonwealth. The 
comparison between the Roman Pretor and the English Chancellor 
at a slightly later stage in the history of English Law, is so familiar 
as to be almost hackneyed; but it is not always seen that the re- 
semblance between the jus gentium applied by the Pretor and the 
common law administered by the earlier English judges, is equally 
striking, not merely in the nature of its materials, but in the meth- 


27 The apparently contrary claim put forward by the late Sir George Jessel for the 
Equity judges in re Hallett, 13 Ch. D. 711 (1879), is also well known; but it may be 
doubted whether Sir George Jessel’s words were used in quite the sense in which they 
are commonly understood. 

28 This is an unfortunate term, if it is intended to convey a distinction between 
old and new law. ‘Legislation’ is a question of form, not of essence. 

29 Introduction, -§ 3, p. 69. 
30 Op. cit., p. 67. 
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to interesting conclusions, and, perhaps, to a not wholly orthodox 
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ods of its formulation. There is, in fact, a far greater resemblance 
between the Register of Writs and the Pretor’s Edict, with its 
list of formule, than between the Edict and the vague processes of 
the early days of Equity. 

But another almost equally important fact in the history of 
English Law is not so well known; and it deserves to be mentioned 
here, as it serves to clear away an unnecessary complication, and 
to reduce to uniformity a process which has hitherto been regarded 
as manifesting itself in two somewhat inconsistent ways. 

It is common to assume, that the special branch of English Law 
known as ‘Equity’ did not make its appearance until after the com- 
mon law, as embodied in the Register of Writs, had virtually ceased 
to be an expanding system, owing either to the restraints imposed 
on the invention of new writs by the jealousy of the newly-created 
Parliament, or to the growing conservatism of the common law 
judges. This is a natural assumption from the fact that the sep- 
arate jurisdiction of the Chancellor became prominent just at the 
_ time when the Register of Writs (despite the well-known provision 
of the Statute of Westminster the Second *") was practically closed. 
But recent researches * seem to place it almost beyond dispute 
that, at a considerably earlier date, not merely the grievances, but 
even the remedies, which we have been wont to associate pecu- 
liarly with the Court of Chancery, were familiar to the common 
law tribunals, and, what is more, that they were dealt with and 
administered, not only in Westminster Hall, but also on the local 
circuits. The truth appears to be, that English ‘common law’ 
and English ‘equity’ had almost precisely similar origins, in the 
claim of the King’s prerogative to redress the grievances of his sub- 
jects, and that they differed mainly, if not entirely, in the fact, 
that the older tribunals, having adopted a special form of proce- 
dure for dealing with these grievances, and offered their remedies 


*t 13 Epw. I, st. I, c. 24 (2). Of course the importance of the action of ‘Case,’ 
introduced by this provision, must not be underestimated. (As to this, see the author’s 
Snort History or EncuisH Law, at pp. 137-45.) Still it is clear that, for some 
reason, this provision had only a limited operation. 

2 See especially Mr. Bolland’s edition of THE Eyre or KEnt (in 1313-14) for the 
Selden Society (Vols. 24, 27, 29), especially Vol. 27, pp. xxi-xxx, and the articles of Dr. 
Hazeltine, ‘Early History of English Equity,’ in Essays in Lecat History, Oxford, 
1913, and Professor G. B. Adams, ‘Origin of English Equity,’ 16 Cot. L. Rev. 87. 
See also Mr. Bolland’s SEtect BILLs In Eyre, also in S. S. series (Vol. 30). 
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on these terms as a matter of right, rejected other forms of procedure 
(and, almost inevitably, therefore, all grievances which were not 
capable of being dealt with by that procedure), while the Chancellor 
made a new and vigorous, but discretionary,® use of the rejected 
grievances and others of a similar nature, and thus rapidly built up 
a large supplementary jurisdiction. 

Is there any real reason to doubt that, in framing the rules of 
Equity, the Chancellors relied mainly on the materials which had 
previously served for the formulation of the common law? The 
Chancellors did not, of course, underestimate the value of popular 
catchwords, such as ‘grace,’ ‘conscience,’ and ‘equity’ —i. e., 
equality; but these served them rather as ideals than as practical 
guides. It may be that we owe one or two equitable doctrines 
(e. g., the doctrine of ‘clogging the equity of redemption’ *) to the 
Canon Law, or to the Roman Law.® Most of the early Chancellors 
had a bowing acquaintance, at least, with one or other of these sys- 
tems. But can any one doubt that, under such vague expressions 
as the ‘Law of Nature’ or the ‘principles of Equity,’ what the early 
Chancellors really did was to sanction and enforce rules of conduct 
which had already established themselves among the better mem- 
bers of the community — that when, for example, they began to 
enforce uses or trusts, they merely bound the lower type of citizen 
to do what every decent citizen already felt himself bound to do, 
or that, when they laid down the famous maxim: ‘once a mortgage, 
always a mortgage,’ they merely formulated a principle upon 
which all reasonable mortgagees, as distinguished from sharks of 
the type of Trapbois, already acted? 

Is this a suggestion which belittles the high office of the judge as 
an expounder of law, or which the judges themselves would repu- 
diate? To the latter question, the frequent appeals of the common 
law judges to the conduct of the ‘average reasonable citizen’ in 
fixing the standard of negligence, or of the Equity judges to the 
‘man of ordinary prudence’ in the administration of trusts ® 


% The principle that the common law is ex debito justitie, while Equity is ex gratid, 
is, perhaps, the rnost fundamental distinction between common law and equity still 
subsisting. 

* The connection was probably through the Usffty Laws. 

% A good example is the well-known equitable doctrine of ‘marshalling,’ which is 
the Roman subrogatio. 

38 See the well-known dictum of Lord Watson, in Learoyd v. Whiteley, L. R. 12 
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would seem to furnish a negative reply; even if the famous doc- 
trine of the universal competence and completeness of the common 
law, above referred to, were not itself a negative answer. The 
former will hardly be answered in the affirmative by any competent 
critic who ponders for a little the difficulties which surround the 
delicate task of rightly interpreting that subtle but all-important 
thing, public opinion. Assuredly, it is no easy task for a judge, 
when confronted with a case for which there is no precedent, to 
formulate a decision which shall commend itself to the sense of jus- 
tice — not merely of the litigants before him (who may be considered 
to be prejudiced), but to the right-thinking members of the com- 
munity who may be litigants in the future. And, in performing 
this difficult task, can he have any better guide than the rules of 
conduct which those right-thinking citizens have already adopted 
as the result of that subtle process of experiment in the laboratory 
of life which we call ‘practical experience’? A judge must indeed 
have confidence in his own wisdom beyond the measure of ordinary 
modesty who will deliberately defy such a guide. That would be 
to apply arbitrium, not inter pretatio. 3 

If the suggestion thus imperfectly stated be at all near the truth, 
the scope of judiciary law (perhaps even of parliamentary legisla- 
tion, though that is another story *’) is fairly indicated. A 
tribunal is bound to follow precedent where it is clear and authorita- 
tive, at least unless the precedent is manifestly founded on a mis- 
take, or the conditions have changed; because certainty is even 
more important in the administration of justice than wisdom. 
Perhaps the most remarkable testimony to this truth which com- 
paratively recent years have produced is the changed attitude of the 
House of Lords toward its own former judgments. Down to the 
middle of the nineteenth century,** the House declined to be bound 
by judicial decisions, even by its own. The doctrine is now the 
other way; and the House of Lords has thus avowedly given 


A. C. 727, 733 (1887), and the earlier dictum of Lord Blackburn in Speight v. Gaunt, 
L. R. 9 A. C. 1, 19 (1883). ‘ ; 

87 The writer has suggested grounds for thinking that the limits of parliamentary 
legislation in civil law are hardly different, in his Sort History oF Potitics (Dent), 
pp. 128-29. 

38 The critical decisions are Thellusson v. Rendlesham, 7 H. L. Cas. 429 (1859); Att.-G. 
v. Dean and Canons of Windsor, 8 H. L. Cas. 369 (1860); and Beamish v. Beamish, 
9 H. L. Cas. 274 (1861). 
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up ** its claim to combine its judicial and legislative functions in a 
single session. But that fact does not relieve the House of Lords (or 
any other tribunal) from the duty of deciding a case, on the ground 
of want of precedent or statutory provision. Such a refusal would 
be a gross breach of duty. In such a case the Court turns, as has 
been suggested, to the deep well, not of ‘public opinion’ in the 
speculative sense, but of public conviction, as evidenced by the 
conduct of the most upright and experienced members of the com- 
munity. To appeal to an ideal above or beyond this standard, is 
to run the risk of creating a precedent which will be regarded with 
dislike, as ‘crotchetty,’ or ‘unpractical’; to act in deliberate de- 
fiance of this standard is to invite a reaction which, in its desire to 
abolish an unpopular decision, may proceed to disastrous lengths. 

Having thus considered some of the chief characteristics of Eng- 
lish Civil Law, we may proceed to ask ourselves how far they in- 
dicate and satisfy the scope and functions of law generally. 


Edward Jenks. 


Lonpon, ENGLAND. 
_(To be continued) 


39 The constitutional importance of the change has hardly received the notice it 
deserves. The legislative functions of the Great Council have never been formally 
abolished. Were they finally abandoned in Beamish v. Beamish? 
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STATE LIABILITY FOR TORT 


Me ink has flowed and many hot words have been spoken 
concerning the iniquity of states which break their contracts, 
and particularly of those which repudiate their bonds. The matter 
of state liability for tort has attracted comparatively little interest. 
Circumstances have not pushed it to the front until recently. 
Twenty or thirty years ago our State and Federal governments dis- 
charged few functions of an industrial nature. The citizen might 
occasionally enter into business relations by lending them money, 
but he rarely met them in commercial competition. Now the 
United States is operating a great canal, building a railroad in 
Alaska, competing with the express companies, threatening to take 
over the telephone and telegraph systems, and about to launch a 
merchant marine. Most State administrations have similarly ex- 
tended their activities. With every advance of the sovereign into 
industrial fields, determination and enforcement of its non-con- 
tractual liabilities become more and more important. 

“The King can do no wrong”’ is a preliminary stumbling-block. 
These words give rise to a common belief that the government can- 
not be guilty of a tort. For several reasons this idea must be dis- 
missed. The maxim is pointless where there is no king.” Then, 
like all maxims, it is an elusive creature, worth much less than face 
value. Blackstone deals with it as a smug statement that the royal 
conscience is sensitive and will not suffer wrong to go unredressed.3 
Finally, there are plenty of decisions to the point that a citizen may 
acquire legal rights against a sovereign by reason of the latter’s tort.‘ 


1 For convenience, the word “‘state” is not capitalized herein except where it refers 
to one of the United States. The writer has also used certain other words in fixed and 
perhaps arbitrary senses. A state is said to be “liable” to any individual who has a 
legal right against it; to be “responsible” or “answerable” to him only if, in addition 
to the right, he has an adequate remedy. 

2 Langford v. United States, ror U. S. 341 (1879). 

3 Bi. Comm., bk. 3, ch. 17. 

4 The Siren, 7 Wall. (U. S.) 152 (1868); Metz v. Soule, etc. Co., 40 Iowa 236 (1875); 
Coster v. Mayor, etc. of Albany, 43 N. Y. 399, 407 (1871); and see Goreley v. Butler, 
147 Mass. 8, 10, 16 N. E. 734 (1888). 

That American jurists were getting this idea into their heads as early as 1855 ap- 
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But even if we suppose the most indisputable kind of wrong — 
breach of contract — a really substantial difficulty remains. Com- 
mon law provides no remedy against the king or the government. 
So far as the evidence goes, we must assume that the Sultan of Jo- 
hore, masquerading as plain Albert Baker, made a valid and binding 
offer for the heart and hand of Miss Mighell. He certainly did not 
live up to the terms of that offer. Yet when the lady sued for breach 
of promise the court had to deny recovery.’ This was simply and 
solely because the defendant was a royal person, not at all because 
of the merits of the case. Plaintiff might have won had she been 
able to prove that the Sultan, after his metamorphosis from Prince 
Charming to a Prince of the Malay Peninsula, lost his throne and 
became an ordinary citizen. We are not afflicted with the vagaries 
of a personal sovereign. Decisions do strike home to us, though, 
which hold that a government may operate a railroad or a telegraph 
line without being answerable for negligence.’ 


pears from the famous case of the armed brig General Armstrong. During the War of 
1812 the ships’ boats of a powerful British squadron attacked this little vessel in the 
neutral Portuguese harbor of Fayal. The Portuguese authorities gave no assistance, 
but the privateersmen were not too proud to fight a very brilliant action, beating off 
three assaults in which the assailants lost nearly two hundred men. Then the Brit- 
ishers brought their guns into play, whereat the Americans, seeing that the jig was up, 
scuttled the General Armstrong and abandoned her. Portugal, having failed in its duty 
of protection, was liable to the privateer’s owners. The liability could, however, be 
enforced only through diplomatic channels. After long delay the United States sub- 
mitted the dispute to Louis Napoleon as arbitrator and accepted his adverse award. 
The claimants thus lost their right against Portugal. Asserting that the award was 
wrong and that the government had selfishly sacrificed the claim to its own interests, 
they turned to Congress for indemnity. The case was referred to the newly estab- 
lished Court of Claims. Two questions arose. Had the United States bungled? and, 
granting this, Was it liable? The court split on both points, first deciding two to one 
for the claimants and then on rehearing two to one against them. 2 Rep. Ct. Cl., rst 
sess., 35th Congress, No. 149, pp. 52, 154, 165, 189 (1858); The Case of the Private 
Armed Brig of War General Armstrong, reported and edited by Sam C. Reid, Jr., 1857. 
On the question of liability, Charles O’Conor’s argument and the dissenting opinion of 
Gilchrist, C. J., are well worth reading. Further history of this remarkable claim ap- 
pears in 2 Moore, INTERNATIONAL ARBITRATIONS, 1071 e¢ seg., and 18 GREEN Bac, 331. 

5 Mighell v. Sultan of Johore, [1894] 1 Q. B. 149. This is a case in international, 
not municipal, law. But of course the same result would have followed with the King 
of England for defendant. 

6 Munden »v. Duke of Brunswick, 10 Q. B. 656 (1847). “Acts of state,” however, 
will not rise to haunt a sovereign who abdicates or is deposed. They create no per- 
sonal liability. Hatch v. Baez, 7 Hun (N. Y.) 596 (1876). 

7 The Queen v. McLeod, 8 Can. Sup. Ct. 1 (1882); Bainbridge v. Postmaster-Gen- 
eral, [1906] 1 K. B. 178. 
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Many lawyers probably accept this lack of remedy against the 
state on the assumption that it is a common attribute of sovereignty 
the world over. That is not so. Few important nations in Europe 
close their courts to individuals having claims against the ad- 
ministration.* Liability is sometimes limited,’ but this is not the 
same thing as an absolute denial of remedy. True enough, any 
right to sue a sovereign must rest on that sovereign’s consent. Yet 
the practical difference is tremendous between the attitude of our 
law, which grants such consent only rarely, and of the civil law, 
which gives it pretty much as a matter of course. 

Although the writer’s text is Professor Maitland’s remark that 
“it is a wholesome sight to see ‘the Crown’ sued and answering for 
its torts,” 1° much of the following comment applies equally to con- 
tractual remedies also. The whole common-law rule of state im- 
munity is unnecessary. Even if a full remedy were given private 
claimants the courts would enforce only a restricted liability. That 
is exactly what has happened in respect of municipal corporations, 
which wear no magic cloak of regality. 

Further, a rigid application of the old rule under modern condi- 
tions brings most undesirable results. The hardship inflicted re- 
ceives emphasis from the fact that states are rapidly assuming the 


8 See 2 GoopNow, COMPARATIVE ADMINISTRATIVE LAw, 161 et seg.; also the follow- 
ing cases under the abandoned and captured property acts of our Civil War period: 
Brown v. United States, 5 U.S. Ct. Cl. 571 (1869) (Prussia); Lobsiger v. Same, id., 687 
(1869) (Switzerland); Rothschi!d v. Same, 6 id., 204 (1870) (France); Dauphin v. Same, 
id., 221 (1870) (France); Brown v. Same, id., 171, 193 (1870) (Holland); Molina v. Same, 
id., 269 (1870) (Spain); DeGive v. Same, 7 id., 517 (1871) (Belgium); and Fichera ». 
Same, 9 id., 254 (1873) (Italy). 

The early Scotch kings were not irresponsible rulers. J. A. Lovat-Fraser, “The 
‘Constitutional Position of the Scottish Monarch Prior to the Union,” 17 L. Quart. 
REv. 252. There is still apparently more freedom of private suit against the Crown in 
Scotland than in England. Somerville v. Lord Advocate, 30 Scot. L. R. 868, 884 
(1893). It seems likely that a tort action would not lie, no matter on what ground it 
was based. Smith v. Lord Advocate, 35 Scot. L. R. 117 (1897). 

A citizen secures from the courts only legal recognition, not legal enforcement, of 
his rights against the state. Brown, THE AUSTINIAN THEORY OF LAw, 194; SALMOND, 
JURISPRUDENCE, 3 ed., 202. But he is practically sure of appropriate relief if the 
decision be in his favor. 

® See, for instance, the distinction between the acts of special agents and of regular 
officials in the SpantsH Crviz Cone, art. 1903; 2 GoopNow, op. cit., 162. 

10 “The Crown as Corporation,” 17 L. QuaRT. REV. 131, at p.142. As tothe United 
States, “it is difficult to see on what solid foundation of principle the exemption from 
liability to suit rests.” Miller, J., in United States v. Lee, 106 U. S. 196, 206 (1882). 
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responsibilities forced upon private employers by workmen’s com- 
pensation acts. It is quite conceivable that if negligence caused a 
boiler explosion in a government power plant, an employee hurt in- 
side the building would have rights to compensation which he could 
enforce in court, while a passing pedestrian struck by flying débris 
might search vainly for a legal remedy.” 

Perhaps the principal point to be made concerns the state’s own 
financial interest. A persistent claimant, barred from the courts, 


does not stop there. He goes to the legislature. That body is sur- 


passing generous with other people’s money. It is unrestrained by 
legal rules as to admissibility of evidence or amount of damages. It 
knows no statute of limitations. It applies no principle of res judi- 
cata. It is exceedingly unlikely to draw with any precision the line 
between satisfying a liability and making a gift.’ Judges may be 
pardoned an inward smile when they rebuke persons who have the 
temerity to sue states, telling them that such action insults the 
sovereign’s dignity and that the proper procedure is meekly to beg 
the legislature for relief. Here, at least, meekness often pays large 
dividends. 

It may seem inconsistent to urge both hardship to the citizen and 
expense to the state. Not necessarily. Political motives rule the 
legislature. It is not fitted to be a court of justice. Securing the 
passage of a bill is very different from pushing a case to judgment. 
Perfectly sound claims may well be lost in the legislature for lack of 
proper introduction or effective backing; entirely unsound ones, 
particularly if they appeal to sympathy, may be log-rolled through. 
The most meritorious cause of action does not, alas, invariably 
command the services of the ablest politicians. Public money is 


11 Judge Smith has ably demonstrated the general lopsided effect of workmen’s 
compensation acts. 27 Harv. L. REv. 235. 

22 George M. Davie, “Suing the State,” 18 Am. L. Rev. 814; The “Supreme Court 
of Spoils,” 112 OuTLooK, 616 (March 15, 1916); and Charles Warren’s vigorous 
“Massachusetts as a Philanthropic Robber,” 12 Harv. L. REv. 316. In some states 
constitutional provisions forbid gifts of public money, and everywhere the principle 
that taxation must be for public purposes only is supposed to be enforced. But the 
watchdog of the treasury earns more buffets than blessings and finds it almost im- 
possible to perform his duty with entire success. Courts properly disiike interfering 
with the legislature’s appropriations and give them the benefit of every doubt. See 
the Opinions of the Justices in 175 Mass. 599, 57 N. E. 675 (1900); 186 Mass. 603, 72 
N. E. 95 (1904); 190 Mass. 611, 77 N. E. 820 (1906); and 211 Mass. 608, 98 N. E. 338 
(1912). 
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constantly squandered without doing justice. Nothing, perhaps, 
short of prohibiting the practice will keep plaintive gentlemen from 
appealing to tender-hearted legislators. But an open road to the 
courts robs these appeals of their plausibility. 

After all, the proof of the pudding is the eating. It is significant 
that scarcely any modern state denies every semblance of legal rem- 
edy to the private claimant. The English petition of right serves 
well enough to enforce contracts and for the recovery of taxes or 
other property wrongfully withheld by the Crown. Nearly every- 
where in the United States individuals can compel payment of gov- 
ernment debts by proceedings of a judicial character. If taxes are 
illegally extorted, we whip the devil round the stump by suing the 
collector. Written constitutions protect us from uncompensated 
seizures of property. The case is not so clear when a tort involves 
personal injury or damage to property as distinguished from its ex- 
propriation. Still, remedies do exist. 

If the government carries on industrial enterprises through the 
medium of legally distinct corporations or boards of trustees, these 
bodies may be sued for tort.” 

When the government acts without intermediaries statutes fre- 
quently provide for proceedings directly against it. These statutes 
are of two classes. Those in the first class create or define particular 
rights and provide remedies for their enforcement. Thus at Pan- 
ama, where all the realty and most of the personalty are public 
property, the United States solved the problem of sovereign’s lia- 
bility with a series of workmen’s compensation acts. Now that the 
canal is occasionally open, those injured in person or property while 
using it have a statutory right of action." 

In substance Massachusetts was suable on tort claims arising 
from its management of the Troy and Greenfield Railroad and the 


3 The leading English case is Mersey Docks Trustees v. Gibbs, 11 H. L. Cas. 686 
(1864). See also W. Harrison Moore, “Liability for Acts of Public Servants,” 23 
L. Quart. Rev. 12; “The Shield of the Crown,” 35 Can. L. T. 897; RoBERTSON, 
Crvit ProcEEpDINGs By AND AGAINST THE CROWN. 

The British colonies follow the same rule. Sweeney v. Board of Land & Works, 
4 Vict. L. R. 440 (1878). So do our own states. Hutchinson v. Western, etc. R. Co., 
6 Heisk. (Tenn.) 634 (1871). The stock of the Panama Railroad is held in trust for 
the United States. But it seems never to have been doubted that tort actions will lie 
against the corporation. Fitzpatrick v. Panama R. Co., 2 Canal Zone Sup. Ct. R. 111 
(1913). 

4 Panama Canal Act (Aug. 24, 1912), 37 U. S. Stat. aT LARGE, part 1, 560, 563. 
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‘Hoosac Tunnel.’® By statute New York has long been responsible 
for negligence in connection with its canals; and Ohio has a similar 
law.16 

Canada gives legal remedies for injuries caused by negligence on 
public works.!’ A like statute has been passed by West Australia.!* 
New Zealand makes the Crown pay for damage suffered in connec- 
tion with certain public works from which revenue is derived.! 
Such laws suggest the decisions of the French administrative courts 
respecting travaux publics.” 

The second class of legislation does not deal at all with particular 
rights, but does give private claimants a general judicial remedy 
against the sovereign. Statutes of this kind are common in the 
British colonies and exist in at least nine of our States.“ From the 
lawyer’s point of view they are extremely interesting. Removing 
the initial problem of remedy, they make the courts work out their 
own principles of right. The decisions under them are shaping the 
whole structure of governmental liability. It would be possible to 


18 Amstein v. Gardner, 134 Mass. 4 (1883). 

16 Reed v. State, 108 N. Y. 407 (1888), 15 N. E. 735; Sundstrom v. State, 213 N. Y. 
68, 106 N. E. 924 (1914); Jn re Claims against the State, 8 Ohio L. R. 59, 68 (1910). 

17 Can. REv. Star. (1906), c. 140, § 20; 9-10 Epw. VII (1910), c. 19. 

18 City of York Co. v. The Crown, 4 W. Austr. R. 63 (1902). 

19 The Queen v. Williams, L. R. 9 A. C. 418, 433 (1884) (harbor snag); Hill v. The 
King, 33 N. Z. L. R. 313 (1913); Gibbons v. The King, id., 527 (1913) (railways); The 
King v. Shand, 23 N. Z. L. R. 297, 306 (1903) (gravel pit from which ballast was taken 
for railway). 

20 2 E. LAFERRIERE, TRAITE DE LA JURIDICTION ADMINISTRATIVE, 1 ed., 176; the 
following cases before the Conseil d’Etat are typical: 12 July, 1855, Bourdet, D. P., 
1856-3-5; 6 May, 1881, Tysack, D. P., 1882-3-106; 21 July, 1882, Turnbull, D. P., 
1884-3-29; 27 June, 1890, Chedru, D. P., 1892-3-12 (injuries to ships in ports or 
docks); 14 Jan., 1910, Comp. d’Assurances ?Urbaine, D. P., 1911-3-124 (fire caused 
by fall of telephone wire); 17 May, 1878, Bouveret, D. P., 1878-3-82 (damage from 
state dynamite factory); 28 Feb., 22 May, 1908, D. P., 1911-5-24 (fire set by steam 
roller). 

21 Arizona: 1913 CopE Civ. PRocepurE, part 13, §§ 1791 ef seg. California: HEn- 
ninGc’s GEN. Laws (1914), Act 4824, p. 1773. Illinois: 2 ANNOTATED Stat. (Jones & 
Addington), parts 3417, 3419. Massachusetts: Rev. Laws, c. 201, § 1. New York: 
Cope Civ. Procepure, § 264. It has been thought, particularly outside New York, 
that this section creates liabilities as well asa remedy. The wording of the statute 
and the reasoning of the decisions under it do not sustain this idea. North Carolina: 
1 Pet’s REvIsAL (1908), § 1537. South Dakota: 2 Comp. Laws (1913), Cope Civ. 
PRoceDuRE, §§ 25-28, p. 320. Virginia: Cope (Pollard, 1904), §765; construed in 
Higginbotham’s Ex’x. ». Commonwealth, 25 Gratt. 627, 637 (1874), and Attorney- 
General v. Turpin, 3 Hen. & M. 548, 557 (1809). Washington: Prerce’s WAsH. 
Cove (1912), tit. 453, § 9. 
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separate the cases into those which do and those which do not in- 
volve responsibility for an agent’s acts. But the value of this dis- 
tinction is not apparent. With the extension of public activities has 
come a decided modification of the older theory that governments 
are never liable for the misdoings of their servants.” 

Even where an unqualified statutory remedy has been granted, 
the law remains clear for non-liability up to a certain point. Lan- 
guage used in different jurisdictions varies, but the underlying idea 
seems constant. No sovereign or governmental act, however ill- 
performed or damaging, is a state tort. The tendency — in the 
United States at least —is to make this rule cover a multitude 
of sins. Of course it extends to acts of the legislature and of 
the judiciary, police activities, and acts of war. Miscellaneous 
instances of its application are found in the construction and 
maintenance of prisons, hospitals, and educational institutions; * 
care of public roads and parks; protection and propagation 


2 Story, AGENCY, § 319, is usually cited to support this theory. For the modern 
doctrine see Bishop, Non-Contract Law, § 749. 

% Murdock Parlor Grate Co. v. Commonwealth, 152 Mass. 28, 24 N. E. 854 (1890); 
Enever v. The King, 3 Commonwealth L. R. (Aus.) 969 (1906); Baume v. Common- 
wealth, 4 Commonwealth L. R. 97 (1906) (quasi-judicial acts of customs officer); 2 
E. Laferriére, op. cit., 174, 175; Conseil d’Etat, 13 Jan. 1899, Lepreux, D. P., 1900-3~-42. 

* Prisons: Davidson v. Walker, 1 N. S. Wales 196 (1901); Gibson v. Young, 21 
N.S. Wales L. R. 7 (1900); Bourn v. Hart, 93 Cal. 321, 28 Pac. 951 (1892); Schmidt v. 
State, 1 Ct. Cl. (Ill.) 76 (1890); Lewis v. State, 96 N. Y. 71 (1884); Clodfelter v. State, 
86 N. Car. 51 (1882); Moody ». State Prison, 128 N. Car. 12, 38 S. E. 131 (1901). 
Compare Metz »v. Soule, etc. Co., 40 Ia. 236 (1875). In several of these cases convicts 
had been injured while engaged on work which produced revenue for the state. One 
early American case suggests that under certain conditions there may be liability to | 
persons who are neither prisoners nor employees. Austin v. Foster, 9 Pick. (Mass.) 
341, 346 (1830). 

Hospitals: Riley, admx. v. State, 2 Ct. Cl. (Ill.) 20 (1906). Smith v. State, 169 
N. Y. Sup. Ct. (App. Div.) 438, 154 N. Y. Supp. 1003 (1915), concerns an injury to 
a charity patient at an insane asylum, so a double ground of defense existed. But 
Martin v. State, 120 N. Y. Sup. Ct. (App. Div.) 633, 105 N. Y. Supp. 540 (1907), is 
probably squarely in point. It does not appear that the person injured here was a 
patient, and New York charities are liable for torts to strangers. Kellogg v. Church 
Charity Foundation, 203 N. Y. 191, 96 N. E. 406 (1911). 

Educational institutions: Jorgensen v. State, 2 Ct. Cl. (Ill.) 134 (1911). In Hole v. 
Williams, 10 N. S. Wales 638 (1910), the court seems to blunder all around the easy 
reason for its decision. 

26 Johnson v. State, 1 Ct. Cl. (Ill.) 208 (1899); Harper v. State, id., 322 (1904); 
Henke ». State, 2 id., 11 (1906); Fowler, admr. »v. State, id., 109 '(1910); Secretary of 
State v. Cockcraft, 27 ind. Cas. 723 (1915); Miller v. McKeon, 3 Commonwealth L. R. 
(Aus.) 50 (1906). 
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of fish and game; ** operation of vessels in harbor work and fire 
fighting.” 

Boards, corporations, and other instrumentalities performing 
public functions are similarly shielded. Thus agricultural societies 
are not liable for injuries suffered at fairs given by them, even 
though admission is charged.?* The East India Company, a private 
corporation, was exempt from judicial interference in its exercise of 
delegated governmental powers.” ‘These cases, irrespective of 
statute, did not go off upon lack of remedy, for the defendants en- 
joyed no sovereign prerogative. 

At the other extreme are instances which leave little room to 
doubt the existence of liability. Where contract and tort overlap, 
as in the business of warehousing, judges are particularly ready to 
handle a negligent government without gloves.*® Any court, if 
granted jurisdiction, will make the state pay for wrongs causing un- 


26 Apfelbacher v. State, 160 Wis. 565, 152 N. W. 144 (1915). 

27 Denning v. State, 123 Cal. 316, 55 Pac. 100 (1899). 

28 Melvin v. State, 121 Cal. 16, 53 Pac. 416 (1808); Minear v. Board of Agricul- 
ture, 259 Ill. 549, 102 N. E. 1082 (1913); Hern v. Iowa State Agricultural Society, 
gt Ia. 97, 58 N. W. 1092 (1894); Zoeller v. State Board of Agriculture, 163 Ky. 446, 
173 S. W. 143 (1915); Berman v. Minnesota State Agricultural Society, 93 Minn. 125, 
100 N. W. 732 (1904); Morrison v. Fisher, 160 Wis. 621, 152 N. W. 475 (1915); com- 
pare Lane v. Minnesota State Agricultural Society, 62 Minn. 175, 64 N. W. 382 (1895). 
A suit directly against the state failed in Dale v. State, 2 Ct. Cl. (Ill.) 368 (1915), and 
succeeded in Arnold v. State, 163 N. Y. 253, 148 N. Y. Supp. 479 (1914). 

29 Nabob of the Carnatic v. East India Company, 2 Ves. Jr. 56 (1792); East India 
Company v. Kamachee Boye Sahiba, 7 Wkly. R. 722 (1859). This is well enough as 
to corporations which really exercise some administrative discretion. But doubt may 
be felt when a mere carrier of mail is held not liable to the owner of a lost parcel — 
unless because the government as bailee has exclusive right to the possessory remedies. 
Bankers’, etc. Co. v. Minneapolis, St. P. & S. S. M. Ry. Co., 117 Fed. 434 (1902); 
United States ». Hamburg-Amerikan, etc. Gesellschaft, 212 Fed. 40, 43 (1914). Com- 
pare Baltimore, etc. Co. v. Baltimore, 195 U. S. 375, 382, and Ackerlind v. United 
States, 240 U. S. 531, 536 (1916). Exemption of contractors from tort actions because 
they are engaged in public work seems entirely too much of a good thing. 29 Harv. L. 
REV. 323. 

30 Chapman »v. State, 104 Cal. 690, 38 Pac. 457 (1894); Brabant & Co. v. King, 
[1895] L. R. A. C. 632. Compare Campbell ». State, 2 Ct. Cl. (Ill.) 298 (1914) (bail- 
ment for hire); and Gulf Transit Co. v. United States, 43 U. S. Ct. Cl. 183 (1908) 
(negligence in respect of dry-dock hired from the government), which is perhaps not 
quite so clear. 

Incidentally, where remedial acts exist, the government is more readily held bound 
by the terms of general statutes. Sydney Harbour Trust Commissioners v. Ryan, 13 
Commonwealth L. R. (Aus.) 358 (1911) (employers’ liability); Herkimer Lumber Co. 
v. State, 131 N. Y. Supp. 22 (1911) (damages for suing out injunction). 
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just enrichment — the occupation of private real estate,*! infringe- 
ment of a patent, and the like — or for the destruction of property 
rights necessitated by a public improvement.® Two Illinois deci- 
sions along this line supply food for thought. Both resulted from 
the use of a militia rifle range so laid out that bullets, even when 
discharged with all possible care, crossed a farm and endangered 
persons thereon. The first plaintiff, who owned the farm, sought to 
recover for depreciation of his land, loss of a crop which he had been 
unable to harvest, and sundry other damage. He was awarded 
something, but it is hard to tell for what loss the compensation is 
intended. The court argues that the injury was the necessary con- 
sequence of properly executing the State’s orders, and did not result 
from negligence of the State’s agents, for which there could have 
been no recovery. It is an instance of informal taking by eminent 
domain. But the second case cannot be so explained. There a 
farmhand who had been hit by one of the stray bullets was allowed 
compensation.*® Unless rifle practice by the militia in time of peace 
is not a governmental act, this seems very questionable law. And 
quere, is it not necessarily negligent on somebody’s part to fire or 
cause to be fired shots bound to endanger life and limb? 

Between these limits lies more uncertain territory upon which 
British colonial jurists for some years groped unhappily in the 
dark.*® The authoritative case of Farnell v. Bowman *" has done 
much to resolve their doubts. It came before the Privy Council on 
demurrer, and a babble of conventional pleading obscures the real 
facts. Apparently New South Wales did the damage complained 
of while prosecuting some public work. The plaintiff alleged that 
trespassing government servants had destroyed his grass, trees, and 


%t Remington v. State, 116 App. Div. (N. Y.) 522, ror N. Y. Supp. 952 (1906); 
Porto Rico v. Ramos, 232 U. S. 627 (1914). See also Coleman ». State, 134 N. Y. 564 
(1892). 

8 Marconi’s Wireless Telegraph Co. ». Commonwealth, 16 Commonwealth L. R. 
(Aus.) 178 (1913); Charles C. Binney, ““The Government’s Liability for the Use of 
Patented Inventions,” 52 Am. L. REG. 22. 

% Attorney-General of Straits Settlement v. Wemyss, L. R. 13 A. C. 192 (1888). 

™“ Hickox v. State, 1 Ct. Cl. (Ill.) 81 (1890). Evans v. Finn, 4 N. S. Wales 297 
(1904), using different language, reaches the same result. See also McCarty 2. State, 
2 Ct. Cl. (Ill.) 100 (1909), and Johnson ». State, id., 227 (1914). 

85 Crawford v. State, 1 Ct. Cl. (Ill.) 91 (1890). 

A. P. Canaway, “Actions against the Commonwealth for Torts,’ 1 CommMon- 
WEALTH L. REv. (Aus.) 241. 

37 L. R. 12 A. C. 643, 649 (1887); Eckford v. Walker, 2 N. S. Wales 369 (1902), acc. 
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fences by lighting fires. Held that he stated a good cause of action. 
The opinion indicates that so long as a state confines itself to old- 
fashioned, customary functions, it is subject to no liability for tort; 
but 


“Tt must be borne in mind that the local governments in the Colonies, 
as pioneers of improvements, are frequently obliged to embark in under- 
takings which in other countries are left to private enterprise, such, for 
instance, as the construction of railways, canals, and other works for the 
construction of which it is necessary to employ many inferior officers and 
workmen. If, therefore, the maxim that ‘the king can do no wrong’ were 
applied to Colonial governments in the way now contended for by the 
appellants, it would work much greater hardship than it does in England.” 


Old cases against the East India Company concerning the exercise 
of its “civil capacity”’ lend historical backing to this distinction.** 
Applying the principle,.courts have brought colonial governments 
to book for negligently operating telegraphs, railways, and trading 
vessels.*? 

In this country the well-developed rules of municipal liability 
provide a convenient and illuminating analogy. While these rules 
are by no means identical everywhere, it is pretty generally agreed 
that cities and towns may be held for tort in connection with pro- 
prietary, commercial, or money-making functions, like the operation 


38 Moodaly v. Moreton, 2 Dick. 652 (1785); Gibson v. East India Company, 5 
Bing. N. C. 262 (1839). These are not mere dry curiosities. When the Crown took 
over the government of India about the time of the Mutiny it was provided that “The 
Secretary of State in Council” should be suable wherever the East India Company 
might have been sued. Thus the present administration is answerable for torts com- 
mitted in such commercial transactions as the operation of railways. Mathradas 
Ramchand ». Secretary of State, 11 Ind. Cas. 58 (1911); Ross v. Same, 19 Ind. Cas. 
353, 355 (1913). 

In 1873 Sir R. Phillimore believed that a ship used for trading was subject to ad- 
miralty proceedings on account of negligent collision, despite the fact that she belonged 
to a foreign sovereign. The Charkieh, 1 Asp. M. C. 581, 598 (1873). And see United 
States ». Wilder, 3 Sumner (U. S. C. C.) 308, 315 (1838). This is probably not law. 
The Parlement Belge, L. R. 5 P. D. 197 (1880); Mason ». Intercolonial Ry. of Canada, 
197 Mass. 349, 83 N. E. 876 (1908). The king’s prerogative covers his property as 
well as his person. But of course the prerogative may be waived, as by the remedial 
statutes assumed in the text at this point. 

8° Australia: Hannah ». Dalgarno, 3 N. S. Wales 494 (1903); Ss. c. 1 Common- 
wealth L. R. 1; Commonwealth v. Miller, 1o Commonwealth L. R. 742 (1910). Cape 
of Good Hope: Leonard v. Commissioner of Public Works, [1907] East. Dist. R. 146; 
Wynne »v. Colonial Government, [1909] id., 193; Union Government v. Warneke, 5 
Buchanan’s A. C. 166 (1911). New South Wales: South Coast Road Metal Quarries 
v. Whitfield, 14 N. S. Wales 300 (1914). 
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of sewers, waterworks, and gas plants. As a practical matter torti- 
ous injuries are most likely to result from the exercise of such func- 
q . tions. The better-reasoned American cases take this for the typical 
1 ground of State liability, which brings us out on much the same 
lines as Farnell v. Bowman. It is hard to imagine any undertaking 
usually “left to private enterprise”’ which does not include a money- 
making element. Financial gain is vital to the continuance of pri- 
vate business. 

But the few American authorities are at loggerheads. The Ala- 
bama case of State v. Hill “ seems at first blush to conflict with the 
rule just laid down. It cannot bear analysis. A State receiver was 
running a railroad. One of the trains killed some horses. The be- 
reaved owner brought action against the State. Recovery was 
q denied on the ground that a sovereign is never liable for the negli- 
a gence of its servants. The result is right —for other reasons. 
Plaintiff simply barked up the wrong tree.. Alabama did not own 

the railroad “” and was not a proper defendant. The receiver should 
q have been sued.* The decision might thus be justified. Or it would 


40 Sewer: Ballou v. State, 111 N. Y. 496, 18 N. E. 627 (1888). This might possibly 
have been dealt with under the canal acts. But it is not so explained. Litchfield ». 
Bond, 186 N. Y. 66, 83, 78 N. E. 719 (1906) (some remarks in the latter case concern- 
ing the general question of state liability properly apply only to unauthorized or un- 
constitutional acts of officials). The court had broad jurisdiction, irrespective of canal 
problems. Laws 1870, c. 321; 1876, c. 444; 1883, c. 205, §§ 7,13. Canals: Holmes 
v. State, 1 Ct. Cl. (Ill.) 324 (1905); Phillips v. State, id., 332 ((1905). Overruled 
by Morrissey v. State, 2id., 254 (1914), which is discussed later. Inclined railroad: 
Burke v. State, 119 N. Y. Supp. 1089 (1909). Automobile race at fair: Arnold 2. State, 
163 N. Y. App. Div. 253 (1914), 148 N. Y. Supp. 479. 

In France the state may be sued much as if it were an individual for injuries sus- 
tained on its private domain. 2 E. Laferriére, op. cit., 179; Trib. des Conf., 24 May 
1884, Linas, D. P., 1885-3-110 (accident in state forest); Paris, 21 June, 1898, Des- 
sauer, D. P., 1899-2-289, S. C. civ. rej., 12 June, 1901, D. P., 1902-1-372 (Opéra- 
Comique fire). . 

“ 54 Ala. 67 (1875). 

# 42 L. R. A. 35 n. to the contrary is in error. The owner was an ordinary public 
service corporation. The State, as its creditor, petitioned for and secured appoint- 
ment of a receiver. Blake v. Alabama, etc. R. Co., Fed. Cas. 1493; State v. Same, 54 
Ala. 139 (1875). 

# Another tort claimant did this after federal receivers were appointed. Daven- 
port v. Alabama, etc. R. Co., Fed. Cas. 3588. And such is evidently the modern Ala- 
bama practice. McGhee ». Willis, 134 Ala. 281, 32 So. 301 (1901). Where receivers 
claimed to be public officers and so exempt from liability for the negligence of their 
subordinates, the Ohio court made short work of the defense. Meara’s admr. v. Hol- 
brook, 20 Ohio St. 137 (1870). 
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have sufficed to point out that all statutes allowing an individual 
to sue the State had been repealed, which was fatal even in pending 
actions.“ But suppose the case rightly brought and prosecuted. 
The plaintiff could have recovered only from the corporation’s 
assets and not from the public treasury, for this kind of judgment 
against a receiver is not personal. The railroad was operated on 
behalf of its creditors and stockholders. Those who pocket the 
benefits of operation should bear its burdens. If they could evade 
responsibility by hiding behind an invulnerable dunimy defendant, 
what a scramble there would be for the sanctuary of receivership! 

Next logically comes Morrissey v. State,“° which overrules earlier 
Illinois decisions already referred to. The plaintiff was hurt by the 
collapse of a defective canal bridge. The opinion admits that the 
State may be liable for tort in a “private enterprise.” It denies 
that the maintenance of this canal, although for profit, was such an 
enterprise. Hence the claim was rejected. 

While perhaps not every court would concur, there could be no 
great quarrel with the result if it were based upon the interpretation 
of facts. Since adequate means of communication and transporta- 
tion are vital to public welfare, keeping up a certain specific means 
may reasonably be considered governmental. The court, however, 
takes its stand upon a supposed principle of law. The State, it says, 
is in no sense a corporation; therefore any activity of whatever 
character under its sole and direct control must necessarily be gov- 
ernmental; if the control is indirect — exercised, for instance, by 
voting corporate stock — an activity may be commercial. Now, 
as Professor Maitland amusingly puts it, Blackstone and older re- 
spectable authorities “‘parsonified” the King into a corporation 
sole.“* Much more truly may the modern commonwealth be called 
a corporation aggregate.’ But grant the premise; suppose that 
the state is not a corporation. Does that bare fact render it less 
able to inflict injuries or less properly called to account for them? 


“ Ex parte State, 52 Ala. 231 (1875). 

45 2 Ct. Cl. (Ill.) 254 (1914). 

46 Bi. Comm., bk. 1, ch. 18, p. 469. 

47 F, W. Maitland, “The Crown as Corporation,” 17 L. Quart. REv. 131, points 
out that three of our original States began their colonial existence under corporate 
charters. See W. Harrison Moore, same title, 20 L. Quart. REV. 351; also 1 COoLEy, 
Torts, 3 ed., 208, and the recent case of Indianapolis ». Indianapolis Water Co., 
113 N. E. 369, 373 (1916). 
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This thin-spun technicality will not sustain so weighty a conclu- 
_ sion. Plain common sense rejects such an exaltation of form over 
substance. 

Cited to support the rule are cases dismissing tort actions in 
respect of agricultural societies, penal institutions, and State uni- 
versities, of which the first collect admission fees at their fairs, the 
second make the prisoners do profitable work, and the last charge 
for tuition. These decisions are irrelevant. Education and the 
prevention of crime are none the less governmental because so ad- 
ministered as to produce incidental revenue. 

This proposed rule is definite and easy to apply. So was the bed 
of Procrustes. Administrative liability cannot be laid off in con- 

venient lengths with a yardstick. Each varying shade of circum- 
- stance calls for a fresh exercise of judgment to determine whether 
the particular function under consideration is public or private. 

The same criticism may be leveled at Riddoch v. State,*® which 
goes the full length of declaring that no state is subject to any tort 
liabilities except those explicitly created by statute. The opinion 
comments on many authorities, but haggles altogether too much 
over words and delves too little after principles. The unsuccessful 
plaintiff here had been injured by the breaking of a defective railing 
in an armory leased for a private athletic exhibition. Under sub- 
stantially similar facts a municipal corporation was responsible. 
So the court had to hold that there are different rules of legal right 
and wrong for municipalities and for the State. Mere assertion of 
this doctrine seems almost sufficient rebuttal. It is the sort of jug- 
_gilery that excites popular distrust of the legal profession. It in- 
volves the disregard of well-established analogies. Reduced to 
“short and ugly terms” it means that might makes right — an 
astounding conclusion to issue from the lips of an American court. 

Curiously enough, none of these cases much more than hints at 
the most plausible argument in their favor. It would seem a sound 
general principle that public money must not be applied to private 


48 Curran v. Boston, 151 Mass. 505, 509, 24 N. E. 781 (1890). 

49 68 Wash. 329, 123 Pac. 450 (1912). 

50 Little v. Holyoke, 177 Mass. 114, 58 N. E. 170 (1900). 

51 South Carolina’v. United States, 199 U. S. 437, 463 (1905) (where a State takes 
over the liquor business, its agents must pay internal revenue tax); Hopkins v. Clem- 
son College, 221 U. S. 636, 647 (1910); Louisiana v. McAdoo, 234 U. S. 627, 631 (1913); 
and see adverse comment on the principal case in 74 CENT. L. J. 431. 


STATE LIABILITY FOR TORT | 33 


relief. We have observed the legislative inclination to depart from 
this principle and indulge in extravagant expressions of sympathy 
for misfortune. Courts may well, then, be pardoned and even 
praised if they take a very firm stand against wasteful sentimental- 
ism. True, it is universally recognized that the government’s con- 
tracts subject it to legal obligations — the reverse holding, indeed, 
would class the state as an incompetent, like a lunatic or a minor. 
Yet this in itself fails to vindicate liability for tort. The private 
contractor almost always gives not mere technical consideration, 
but a substantial quid pro quo. Since fair exchange is no robbery, 
he should have his action. Non-contractual liability, on the other 


hand, seems at first blush to mean a dead loss. However harsh the . 


lack of relief, it is not illogical if and so far as damages for the sover- 
eign’s torts have to come out of the public treasury. But this last 
link breaks when the chain is stretched to include commercial trans- 
actions. A concrete instance will make the real situation clear: 

Public trustees managed for the British government certain Har- 
bor improvements at Liverpool. The trustees were required to 
charge such rates as would cover maintenance, defray interest, and 
gradually repay the original investment. When repayment was 
accomplished the rates were to be lowered so as to yield just enough 
for upkeep. A plaintiff brought an action of tort against the trustees 
and got judgment. His recovery simply postponed the lowering of 
the rates. Neither the Crown nor the investors lost a farthing. 
The shipowners using the docks and wharves paid the damages.” 

In short, the government, like any other vendor of goods or serv- 
ices, can pass along to the consumer all charges incident to produc- 
tion. Such cost shifting will inevitably take place under a sound 
system of bookkeeping, which separates the accounts of the state 
as a sovereign from those of the state as a business man. Sacred 
funds collected by taxation will not be diverted to meet new or un- 
expected liabilities. That being the case, it is dog-in-the-manger 
policy to refuse a right of action in favor of those injured by public 
commercial dealings.™ 


& Mersey Docks Trustees v. Gibbs, 11 H. L. Cas. 686, 708 (1864). 

53 Some jurisdictions allow suits against municipalities for torts committed i in the 
exercise of functions which, while not commercial, are of peculiar local benefit. 25 
Harv. L. Rev. 646. States may discharge similar functions for the advantage of par- 
ticular localities. Massachusetts maintains a metropolitan park system in and about 
Boston, meeting its expenses by a special levy on the towns and cities so located as to 
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Another, but allied, line of argument is worth pursuing. Many 
commercial activities make the state a business competitor with 
its own citizens. In business our law has always sought to provide 
a fair field and no favor. The fear of unfair competition by a sover- 
eign dates back at least to the Roman Empire: 


“Theophilus, seeing a vessel laden with merchandise for his wife Theo- 
dora, ordered it to be burned. ‘I am emperor,’ said he, ‘and you make 
me the master of a galley. By what means shall these poor men gain a 
livelihood if we take their trade out of their hands?’ He might have 
added, Who shall set bounds to us if we monopolize all to ourselves? Who 
shall oblige us to fulfil our engagements?” ™ 


These sentiments have their modern echo. It is shrewdly suspected 
that our parcel post, driving a sharp bargain with the railroads, 
has met express companies on better than even terms. The govern- 
ment enjoys tax exemptions. It sometimes ignores or conceals 
overhead charges. Plans are now and then concocted at Washington 
to force federal ownership of public utilities by deliberate cutthroat 
tactics.*° Honesty and fairness will be advanced if the law sub- 
jects state industries to the measure of tort liability which has al- 
ways been imposed on the private business man. There is no ade- 
quate fiscal reason for barring recovery. Every consideration of 
justice demands that it be allowed. 

As a matter of fact, governmental reparation for damage in- 
flicted customarily goes well beyond the class of cases just dis- 
cussed. Nor is this always by the fast-and-loose methods of legis- 
Jative favor. It is familiar that the common-law liability of mu- 
nicipal corporations has sometimes been considered too restricted. 
New England cities and towns, for example, were once upon a time 
exempt from suit for accidents occasioned by obstructions or de- 
fects in their streets. But now legislation has abolished or narrowed 
the exemption. A similar tendency may be observed in statutes 
and practice relating to states. If harm results from the improper 


benefit from the parks. Here tort liability would result in making the beneficiaries bear 
the entire cost of maintenance. Other states may enforce such liability. It seems 
clear that Massachusetts will not because of the attitude already taken as to municipali- 
ties. Clark v. Waltham, 128 Mass. 567 (1880). 

MONTESQUIEU, THE Spirit oF Laws, bk. 20, 17. 

55 The Boston “Herald” for Oct. 2, 1913 — and presumably the newspapers in 
general — contained an outline of one such plan respecting telephones and telegraphs. 
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performance of a governmental act which is industrial rather than 
political, the sovereign very often submits itself to the judgment of 
the courts as to whether and what compensation should be given. 
When a British warship during time of peace collides with a private 
vessel, it has become commonplace to try out the claim and reim- 
burse the claimant if he deserves it. The suit is nominally against 
the officer in charge of the offending warship, who, needless to say, 
does not pay the damages himself.*® Congress specially refers 
such cases to the Court of Claims.*” This is presumably a recog- 
nition of moral obligation. . 

If, as the writer believes, states should more generally subject 
themselves to actions for administrative torts, the problem of fram- 
ing remedial statutes deserves some notice. Experience already 
has posted various signboards and warnings. Legislators must 
consider three main points: 

1. The necessity or advisability of creating special tribunals to 
hear claims of this nature. Apparently there is no magic in such 
separate courts; even France has not developed an entirely distinct 
system of administrative law.** With us, everyday courts pass con- 
stantly upon the responsibility of municipal corporations. The law 
of state responsibility should run approximately parallel. When 
the United States Court of Claims was founded, any sort of legal 
proceeding against the sovereign was rara avis. Now the glamor of 
novelty has worn off and the District Courts enjoy a limited con- 
current jurisdiction.*® 


_ 56 MATSUNAMI, COLLISIONS BETWEEN WARSHIPS AND MERCHANT VESSELS, 260 
et seq.; H. M.S. Sans Pareil, [1900] L. R. P. D. 267. 

57 Sampson v. United States, 12 U. S. Ct. Cl. 480 (1876); St. Louis, etc. Co. ». 
Same, 33 id., 251 (1898). See also Walton v. Same, 24 id., 372 (1889) (negligent failure 
to light beacon), and Commercial Pacific Cable Co. v. Same, 48 id., 461, 471 (1913) 
(mooring negligently dropped on submarine cable). An Illinois statute gives juris- 
diction over claims for damage by the National Guard. Smith v. State, 2 Ct. Cl. (Ill.) 
149 (1912). 

Somewhat similar French cases before the Conseil d’Etat concern personal injuries 
and damage to property negligently caused by military and naval maneuvers: 18 
Feb., 1864, Comp. la Paternelle, D. P., 1867-3-20; 17 July, 1896, DeNarbonne, D. P., 
1897-3-72; 17 March, 1899, Commune de Villey-Saint-Etienne, D. P., 1900-3-64; 
26 Jan., 1906, Arnoult, D. P., 1907-3-93; 24 May, 1912, Bathiat, D. P., 1914-3-73. 

58 Edmund M. Parker, “State and Official Liability,” 19 Harv. L. REv. 335, 340. 
Compare A. V. Dicey, “Droit Administratif in Modern French Law,” 17 L. Quart. 
REv. 302. 

U. S. Comp. Star. (1913), § (20). 
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Some constitutions, however, forbid impleading the State in any 
court. Such provisions might be excised by amendment, but this 
is a clumsy, uncertain process. These jurisdictions can probably 
best get around the difficulty by establishing boards of claims which 
look. and act like courts, yet are technically outside the constitu- 
tional prohibition. 

2. The method of giving effect to judgments or awards against 
the state. This of course cannot be accomplished by anything like 
the common-law execution. It calls for some kind of legislative 
appropriation. The less red tape the better. With that sentiment 
any lawyer who has ever tried to collect a bill of costs from the 
United States will surely agree! The patience of Job might fail 
under the elaborate ceremonial of recovering illegally assessed taxes 
from this same defendant. Massachusetts, in pleasant contrast, 
has a simple, workmanlike procedure. The court certifies the 
amount found due a claimant; the Governor signs a warrant; and 
the warrant is satisfied out of any available appropriation.” The 
result is quick payment, secured with little trouble. 

3. The form by which the statute shall define the remedy created. 
If courts invariably saw eye to eye in the matter of interpretation, 
a grant of jurisdiction as to “‘all claims against the state” might 
suffice. But there is great danger that this formula will lead to an 
implied exception of tort claims. Although Riddoch v. State may 
be wrong, the case reveals a tendency that must be reckoned with. 
No statute is a good risk which invites cautious judges to ham- 
string it. 

Too specifically worded a law is equally hazardous. Legislative 
novelties are construed with bone-paring closeness. The New 
Zealand liability act applies to injuries “in, upon, or in connection 
with a public work, meaning thereby any railway, tramway, road, 
bridge, electric telegraph, or other work of a like nature used by .. . 
or constructed by” the government. A mine is held not to be a 
“‘work of a like nature.” Hence one run down by a steam lorry 
connected with a state coal mine has no remedy under the act. 
But presumably a man negligently injured in a coal mine operated 
as an adjunct of a railway could recover.” Canada, too, struggles 


_ @ Rev. Laws, c. 201, § 3. 
1 Barton v. The King, 28 N. Z. L. R. 629 (1909). 


® The King v. Shand, 23 N. Z. L. R. 297, 306 (1903) (excavation from which rail- 
way ballast was taken). ' 
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_ with the judicial definition of “public work.” ® There the injury 
must occur ‘‘on”’ a public work, and this little word introduces new 
complications. Ifa tug collides with a merchant vessel while towing 
loaded barges away from a public work, the merchantman’s owners 
cannot sue the Crown.” If the boiler of a state dredge explodes 
when the dredge is in midstream, suit by an injured stoker will not 
lie. If sparks from a railroad engine set fire to a building beside 
but not on the right of way, the government goes scot-free. ** These 
cases may be strictly right, yet they must have surprised Parlia- 
ment. They force arbitrary and unjust distinctions. Amendment 
can accomplish much. Still, a statute lagging always one stride 
behind the decisions is hardly desirable. 

The happy mean would seem to be a grant of jurisdiction worded 
to include “‘all claims against the state, both at law and in equity, 
sounding in contract or in tort.” It is also best to provide explicitly 
such rights of discovery and other procedural rights as may be 
deemed advisable for private claimants. Finally, this plan ought 
in most instances to be supplemented by the statutory creation of 
certain specific liabilities which do not arise at common law. For 
example, if military training is to become a prominent feature of our 
national life, individuals should be allowed to sue the govern- am 
ment when they are hurt or their property is damaged during 
maneuvers. q 

This is new law. Hardly any important cases were decided before : 
1885. Even now the scales are fairly free from the “weight of 
authority.” Many American lawyers do not yet realize that the 
old order may be changing; others have found to their sorrow that 
courts often show little affection for statutes which trench upon the 
state’s lordly prerogative of wrongdoing. Under every novel set of _ 
facts and in every fresh jurisdiction results are painfully uncertain. q 


6 Brown v. The Queen, 3 Can. Exch. 79 (1892) (fishway in dam not public work); ia 
Larose v. The Queen, 6 Can. Exch. 425 (1900), aff. 31 Can. Sup. Ct. 206 (rifle range i® 
not public work); Hamburg American Packet Co. v. The King, 7 Can. Exch. 150 
(1901), aff. 33 Can. Sup. Ct. 252 (channel in which improvements have been com- 
pleted not public work). 

Paul v. The King, 9 Can. Exch. 245, 270 (1904), aff. 38 Can. Sup. Ct. 126. 

65 Question left open in Massicotte v. The King, 11 Can. Exch. 286, 291 (1911); 
apparently concluded by Montgomery v. The King, 15 Can. Exch. 374, 379 (1915). 

66 Chamberlain v. The King, 42 Can. Sup. Ct. 350 (1909), overruling Price v. The 
King, 10 Can. Exch. 105, 137 (1906). Same doctrine applied to another situation by 
Olmstead v. The King, 53 Can. Sup. Ct. 450 (1916). 
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There is a tendency blindly to follow outworn rules. But more 
extended administrative activity has compelled a keener interest in 
the problem of administrative responsibility. This interest must 
soon be reflected by judicial opinion. We may well anticipate rapid 
and interesting developments within the next few years. 


John M. Maguire. 


Boston, Mass. 


. 
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PROMOTERS’ LIABILITY: OLD DOMINION >». 
BIGELOW * 


| a the well-known case of the Old Dominion Copper Mining & 
Smelting Company. v. Bigelow,' the Supreme Judicial Court of 
Massachusetts adopted in an extreme and literal form the doctrine 
that the promoter or organizer of a corporation, so long as he owns 
or controls all of its outstanding stock, stands in a fiduciary relation 
to the company. While the company is in his control he owes it the 
same duty not to sell to it his own property or his own services for 
more than they are worth, that a trustee owes his beneficiary not 
to obtain a personal advantage at the expense of the trust. This 
duty exists and is violated even though he intends to remain the 
owner of all the capital stock and to manage the company indefi- 
nitely as his own private enterprise. It exists and is violated even 
though he intends to subscribe and pay for all the stock himself 
without offering a share for public subscription, carries out this 
intention, and subsequently sells the stock as his own stock in the 
market. The duty exists and is violated even though he intends to 
make, and does make, to future subscribers the fullest disclosure as 
to any profit he may have taken. If, indeed, the organizer does re- 
tain all the stock; if the promoter takes all the stock himself and 
subsequently sells it to the public; or if he makes a full disclosure 
to future subscribers, he escapes liability. He escapes, however, 
not because he is innocent but because the corporation forgives him. 
All the shareholders having assented, the corporation condones the 
wrong. When, however, the corporation cannot be said to have 
condoned the wrong it is entitled in equity to a remedy for the injury 
done it by the promoter’s breach of fiduciary duty. When, as in the 
Bigelow case, the promoter, owning or controlling all the capital 


* The author of this article, R. D. Weston, was appointed Master in the matter of 
two petitions brought by Bigelow in the spring of 1914 for leave to file bills of review 
on the ground of newly discovered evidence. After he had heard the parties and theix 
evidence and had submitted to counsel his draft report, the petitioner agreed that his 
petitions might be dismissed, and they were disposed of accordingly in June, — 

1 203 Mass. 159, 89 N. E. 193 (909). 
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stock then outstanding, sells the company his own property for 
more than it is worth and subsequently, as part of his scheme of pro- 
motion, has his company issue more stock to the public without 
disclosing the amount of profit he has taken, the breach of duty is 
not condoned by anybody having power to bind the corporation. 
The promoter has no such power. He cannot as a shareholder or 
director take any action which will work a condonation of his own 
‘ wrong. When the subscribers become shareholders, then, for the 
first time, there are innocent shareholders who have power to bind 
the company. But they pay for their shares without knowing and, 
therefore, without forgiving the wrong which the promoter has al- 
ready done. The wrong does not lie in the promoter’s failure to 
make a frank disclosure to subscribers. It is not done when the 
public are induced to subscribe. It is done earlier when the pro- 
moter takes from the company an unfair price for his property. No 
wrong is done to the subscribers whom the promoter induces to part 
with their money by keeping them in the dark. The wrong is done 
to the company when the promoter does the things which he sub- 
sequently fails to disclose. This is the Massachusetts doctrine. 
Consequently, the corporation can recover full damages, though not 
a cent of the money recovered will find its way into the pocket of a 
single subscriber who has been deceived by the promoter, and every 
dollar recovered may inure to the benefit of shareholders who have 
never suffered any injury whatsoever at his hands. Consequently, 
too, the subscribers who are induced to take the company’s stock 
can recover nothing, no matter how grossly they have been misled 
as ta the real value of the company’s assets. 

The doctrine in this form strikes us as extravagant and fantastic. 
A fiduciary duty, the breach of which neither does injure nor ever 
will injure anybody, is inconceivable. It seems very strange that 
the Massachusetts court, thinking, as it obviously did, that the 
ignorant subscribers are really deceived by the use which the pro- 
moter makes of the corporation, should have elaborated and stoutly 
maintained a doctrine which deprives the subscribers of their right 
to redress, instead of shaping the doctrine so that it would afford 
them an adequate remedy. We are naturally led to inquire how the 
doctrine was built up. Can anything apparently so artificial rest on 
- a foundation of plain and substantial equity? 

The purpose of this article is to show that the Massachusetts 
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doctrine as finally developed has no such foundation, but involves a 
complete denial of rights which in equity belong to subscribers, and 
also involves the doing of great injustice to promoters. 

What I call for convenience the Bigelow case was in fact two 
cases. They were begun in 1902. There were two cases only be- 
cause there happened to be two transactions in which separate prop- 
erties had been sold to the company. One case went first to the full 
bench on demurrer and was decided in favor of the company in 
1905.2 Both were tried together on the merits in 1907, went again 
to the full bench, and in accordance with its decision,’ final decrees 
were entered in 1909. 

The decrees charged Bigelow with the “unrighteous profits” 
which he and one Lewisohn had made out of the company, while 
they were engaged in promoting it and while they were in control 
of its board of directors, by selling to the company their own mining 
properties for much more than their fair market value. The pro- 
moters had paid $1,000,000 for the properties. They had turned 
them over to the corporation immediately after its organization in 
1895 for 130,000 shares of its stock, having a par value of $25 a share 
and being worth $25 a share in the market. The total value of the 
shares they got was $3,250,000. But they had been under no obli- 
gation to let the company buy their properties for what they them- 
selves had paid for them. They were bound only to turn the prop- 
erties over to the company for what an independent board of direc- 
tors would have paid, namely, the fair market value. This was 
found to be not more than about $2,000,000. The difference be- 
tween the market value of the properties and the market value of 
the stock which the promoters had taken, approximately $1,200,000, 
was the sum for which they were held liable to: account as of some 
time in 1895. With interest this amounted in 1909 to over $2,000,- 
ooo. The so-called unrighteous profit had in fact been about 
equally divided between Bigelow and Lewisohn, but Bigelow as one 
_ of two joint wrongdoers was held liable for the whole. 

If the promoters had done nothing more than sell their own 
properties to a corporation all of whose stock then issued was 
owned or controlled by themselves; if they themselves had bought 
the residue of the company’s stock (20,000 shares having a par 
value of $500,000) and had resold it to the public, they would have 


2 188 Mass. 315, 74 N. E. 653. 3 203 Mass. 159, 89 N. E. 193. 
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incurred no liability. It was a part of their scheme, however, to 
have the company issue the residue of the stock to the public and 
to make to subscribers no disclosure as to what the promoters had 
paid for the property or as to the profit which they had taken for 
themselves, and this scheme had been carried out. The subscribers 
for the 20,000 shares had bought in ignorance of the promoters’ 
profits and had not assented in any way to the transactions between 
the promoters and the company. 

The following additional facts were found by Mr. Justice Sheldon, 
before whom the case was tried. They do not all appear in the re- 
port, nor were they regarded as material by the court. Bigelow had 
disposed of all the stock which he had got as the purchase price of 
the properties some time before the suits were brought; he had re- 
mained a director and president of the company till a new board 
was elected by the stockholders in April, 1902; the new board dis- 
covered that the company had a claim against the promoters, a fact 
that had not been known before even to the officers of the company; 
and the new board made this discovery seven. years after the or- 
ganization of the company and only a short time before the suits 
were begun in the autumn of 1902. I mention these facts because 
they seem to me to have important bearings on the real equities of 
the case. It was neither alleged nor found that any of the 
original subscribers still owned their stock when the suits were 
begun. 

The decision of the full bench overruling the demurrer was unan- 
imous. The opinion was written by Loring, J. 

When the cases went to the full bench after the hearing on 
the merits, the court was divided — Loring, Braley, Sheldon, and 
Rugg, JJ., being of the opinion that the defendant was liable; 
Knowlton, C. J., Morton and Hammond, JJ., dissenting. Rugg, J. 
(now C. J.), wrote the opinion for the majority. Knowlton, C. J., 
wrote a dissenting opinion. | 

At the same time that the company brought its suits against 
Bigelow in Massachusetts, it brought like suits against Lewisohn’s 
executors in the United States Circuit Court for the Southern Dis- 


. trict of New York. The defendants fared much better in the federal 


courts. They demurred, as Bigelow had demurred in Massachu- 
setts, and their demurrer was sustained first by the Circuit Court,‘ 


* Old Dominion Mining Co. v. Lewisohn, 136 Fed. 915 (1905). _ 
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again by the Circuit Court of Appeals,® and finally by the Supreme 
Court of the United States.6 Mr. Justice Holmes delivered the 
opinion of the court, which was unanimous. 

The Massachusetts cases went again to the Supreme Court of 
the United States on writs of error from the final decrees of the 
Massachusetts court, but on a federal question with which we are 
not now concerned.’ The decision affirmed the Massachusetts 
decrees. | 

On the facts which I have already stated the Massachusetts court 
held that Bigelow was liable. If nothing more had appeared the 
case would have been decided as it was. “There are, however,” 
said the court in the final opinion * after the trial on the merits, 
“certain aspects of the evidence which seem to us to make it [the 
case] essentially different and materially stronger for the plaintiff.” 
These “‘aspects of the evidence”’ do not concern us now, for I am not 
criticising the decision but the doctrine which the court discussed 
through twenty pages of the opinion ® and laid down as applicable 
to the facts which I have stated. For our present purpose we can 
discuss the case as if the decision had turned, as the court was pre- 
pared to make it turn, wholly on those facts. 

The assumption at the root of the Massachusetts doctrine is that, 
in a case like the Bigelow case, subscribers are deceived as to the 
real value of the company’s assets. I do not say that this is laid 
down as a proposition of law, but I do say that unless it had been 
assumed as a fact the-doctrine of fiduciary duty to the corporation 
in such cases would never have been dreamed of. The doctrine 
would never have been invoked unless the court had thought that 
the promoter had used the company as an instrument of fraud to 
deceive the public. The opinions in the earlier cases © and the 
opinion of Mr. Justice Rugg himself make it perfectly clear that the 
court assumed from first to last that in such cases subscribers are in 
fact deceived. It was assumed that subscribers have a right to be- 
lieve that the promoters have taken only so much stock as repre- 


5 148 Fed. 1020; 79 C. C. A. 534 (1906). 

6 210 U. S. 206 (1908). 

7 Bigelow v. Old Dominion, 225 U. S. 111 (1912). 

8 203 Mass. 159, 196. 

9 Id., 175-96. 

10 Hayward v. Leeson, 176 Mass. 310, 57 N. E. 656 (1900); Old Dominion Co. ». 
Bigelow, 188 Mass. 315, 74 N. E. 653 (1905). 
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sents the fair market value of any properties they may have sold 
to the corporation. It was assumed that subscribers have a right 
to believe that, if the promoters had charged an excessive price, the 
corporation, acting under their control, wouid not invite the public 
to take stock at par without a full disclosure. The doctrine of 
fiduciary duty was originally designed to afford protection to sub- . 
scribers. 

It is difficult to see why people who subscribe for stock are de- 
ceived by the promoters, when, if the promoters subscribe for the 
stock themselves and sell it again in the market, the people who 
buy it are not deceived. It is difficult to see why a subscription is 
so different from any other kind of purchase. It is difficult to recon- 
cile the proposition that in legal contemplation the subscribers are 
deceived with familiar and well-established rules in the law of sales. 
We suspect that the courts were too quick to assume that the big 
promoters with their corporation on the one side and the small sub- 
scribers on the other do not meet on an equal footing and that the 
latter are likely to be overreached. We suspect that if the first 
case to arise had been one in which all the stock offered for sub- 
scription had been taken by a single rich man, the doctrine of the 
promoters’ fiduciary duty to the corporation would not have seemed 
so plausible. 

Although there may be serious difficulties in the way of main- 
taining it as a proposition of law, I nevertheless intend to assume, 
for all the purposes of this discussion, what the Massachusetts court 
assumed, namely, that when a promoter deals with a corporation as 
Bigelow dealt with the Old Dominion the subscribers are in fact de- 
ceived. That an appropriate and adequate remedy should be pro- 
vided was, as I have already said, the view originally taken by the 
court. To provide such a remedy was the purpose and the only 
purpose which the court had in mind. 

Serious misgivings as to the soundness of the Massachusetts doc- 
trine rise in our minds when we examine the opinions of the court 
with care and reflect upon the consequences of applying the doctrine 
as the court has laid it down, because we soon discover that its rea- 
son was lost sight of and its purpose was not accomplished. To be- 
gin with, therefore, I intend to show that in the Bigelow case the 
doctrine was so applied that its purpose was accomplished only to a 
small extent, if at all, and that a great many people whom Bigelow 
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had not wronged, directly or indirectly, profited at his expense. 
Incidentally, I intend to show that the Massachusetts rule, which 
makes the market value of the stock wrongfully taken the measure 
of the promoter’s liability to account, also fails to accomplish the 
purpose of the doctrine of which it forms a part. The rule, to be 
sure, is perfectly consistent with the doctrine as the Massachusetts 
court finally shaped it, but cannot be reconciled with its original 
reason and its original purpose. 

For the sake of argument and simplicity of illustration, let us 
imagine a small corporation with $15,000 worth of capital divided 
into shares having a par value of $1 each. The promoters convey 
to the corporation properties worth $8,000, taking for them 13,000 
shares. Two thousand shares are afterwards sold to subscribers. 
This keeps the relative proportions substantially what they were in 
the Bigelow case. 

We can first suppose that the subscribers discover what has been 
done soon after they have paid their subscriptions and while they 
and the promoters still hold their stock — the promoters their 13,000 
shares and the subscribers their 2,000. The corporation would 
naturally have its choice of three remedies — to compel (1) rescis- 
sion, or (2) the return by the promoters of 5,000 shares, or (3) the 
payment by the promoters of $5,000. Any one of these remedies 
would accomplish substantial justice. The remedy of rescission 
(1) would work like an emetic. The promoters would disgorge all 
their stock and would get back their property. This would leave 
the corporation with cash assets of $2,000. All the stock, 2,000 
shares, would be held by the subscribers and would be worth par. 
The surrender of 5,000 shares (2) by the promoters to the company 
would not affect the real value of the company’s assets. The assets 
would still consist of property worth $8,000 and cash paid in by the 
subscribers $2,000, or $10,000 in all. The amount of stock would 
be reduced and the company’s assets would be represented by the 
8,000 shares retained by the promoters and the 2,000 shares orig- 
inally taken by the subscribers. The payment of damages to the 
amount of $5,000 (3) would increase the value of the assets to $15,- 
ooo, and each and every share would then have behind it one dollar’s 
worth of property and no more. Any of these remedies would work 
substantial justice between the promoters and the subscribers. | 

But unless the remedy be administered immediately the conse- 
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sequences are likely to be very different. With the lapse of time 
things are likely to happen which reduce the number of remedies 
which can possibly be applied, and change greatly the actual effect 
of applying any one of them. Rescission may become improper or 
impossible for either of two reasons: (1) The condition of the prop- 
erty may have changed; its value may have been reduced so that 
restoring it to the promoters would not put them im statu quo; its 
value may have been increased so that it is not right to ask the com- 
pany to restore it for what the promoters received as the purchase 
price. (2) The promoters may no longer hold the stock or be able to 
buy it in the market. In the Bigelow case involving the mine itself 
rescission was impossible for both of these reasons. It wasimpossible 
in the other case involving what were known as the “outside prop- 
erties,” for the second reason. Bigelow could not do his part in a 
rescission without returning all the stock that he had got for the 
property. He had disposed of all his stock and there was in the 
market no stock which he could buy. This same reason may like- 
wise make it impossible to order the promoter to restore the part of 
the stock representing his unrighteous profit.’ After a time the only 
remedy left is very likely to be, as in the Bigelow case, an accounting 
for the value of the stock wrongfully taken. 

The form of remedy, however, is comparatively unimportant. 
The important thing is the effect which the application of any one 
of the remedies has on the real parties — the promoters who have 
done the wrong and the subscribers who are the persons, and the 
only persons, who have been injured. If the remedy be not applied 
immediately the promoters may have disposed of their stock in the 
market before their wrongdoing has been discovered, and the sub- 
scribers may have sold their sto-k and taken their loss in ignorance 
of any claim which the company has against the promoters. Such 
changes in the situation of the parties were regarded as immaterial 
by the Massachusetts court, but I think it can be shown to a demon- 
stration that they affected the equities in a most material and sub- 
stantial way. And when I say the “equities” I am using the word 
not in a popular sense but in a scientific sense. 

When, as in the Bigelow case, the promoters have disposed of all 
their stock, let us see whither the Massachusetts doctrine carries us. 
I do not mean to intimate that the court did not face the conse- 
quences boldly. They did face them not only boldly, but, as I think, 
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blindly. They pursued their theory that the promoter was a trustee 


regardless of the sense in which he might be so regarded and the 
purpose for which he might be so treated. 

We are now assuming that the promoters have sold all their stock 
before the discovery of the claim against them and before suit is 
brought. The purchasers have bought with reference to the real 
value of the company’s assets. The present holders of those 13,000 
shares have presumably paid for them what they were really worth, 
or 6624 cents a share. They may have paid more. They may have 
paid less. But whatever they paid, the 15,000 shares of stock had 
behind them assets worth only $10,000, and 24 of par was all that 
_ the buyers had any right to suppose the stock was worth. We will 
assume for the present that the original subscribers have retained 
their stock. The company brings suit and recovers $5,000 in dam- 
ages. This makes its assets stand as follows: 


2,000 
Promoters’ unrighteous profit ........ 5,000 


The subscribers’ stock has been made worth what it ought to be, or 
$1 a share. But in order to accomplish the same result directly the 
promoters would have had to pay the subscribers only 33/4 cents on 
each of 2,000 shares, or $666.6624 in all. The promoters are in fact 
required to pay $5,000, and of this amount $4,333.33 goes to the 
stockholders who bought their stock from the promoters themselves 
and have not suffered in any way by reason of the supposed wrong- 
doing. 

In the Bigelow case 4% of what Bigelow was ordered to pay, 
or over eighty-five per cent of $2,000,000, inured to the benefit of 
stockholders who derived title from the promoters themselves and 
had not been injured by them. 

It would certainly seem that if the corporation is allowed to re- 
cover at all it ought in such a case to recover for the sole benefit of 
those who have in fact been injured by the wrongdoing of the pro- 
moters, and then only so much as is required to make the injured 
persons whole. 

It is plain that the original subscribers are the only persons really 
injured by the wrongdoing of the promoters. But if seven years, 
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or any other considerable period of time, elapses, many of the sub- 
scribers will have sold their stock and taken their loss. Again, we 
may assume that the selling price is 6624 cents a share, representing 
the value of the company’s assets. Purchasers from them buy with- 
out knowledge of any claim of the corporation against the promoters, 
and consequently without any reliance on such a claim. The cor- 
poration afterwards discovers the claim and enforces it against the 
promoters. The purchasers of the original subscribers’ shares sud- 
denly find their shares worth par. They have all got 33/4 cents a 
share which does not belong to them, but which does belong in equity 
to the original subscribers who sold at a loss in consequence of the 
fact that the promoters, in pursuance of their original unrighteous 
scheme, have kept the subscribers in the dark as to the promoters’ 
profits. If all the original subscribers have disposed of their stock 
before the promoters are found out, then not a single person whom 
the Massachusetts doctrine was invented to protect obtains any 
sort of. redress by virtue of the company’s recovery. It certainly 
seems as if the corporation should recover, if at all, only as a trustee 
for original subscribers who may or may not have parted with their 
stock. 

Another difficulty with the decision (traceable apparently to the 
same conception or misconception of the promoter as a trustee for 
the corporation who has wrongfully misappropriated shares of 
stock) is that the market value of the stock wrongfully appropriated 
was held to be the unrighteous profit for which the promoter must 
account. Let us see how the Massachusetts rule works in this 
respect. 

It is notorious that the market value of stock may differ widely 
from the value of the company’s assets. In the Bigelow case the 
market value of the stock happened to be at least par, while the 
company’s assets could not have been sold in the market for an 
amount equal to anything like the par value of all the stock. If the 
company had been wound up the assets, including the $500,000 paid 
in by the subscribers, would have sold for not more than $2,550,000, 
while the par value of its outstanding stock, 150,000 shares at $25 
apiece, was $3,750,000. This made the shares aed worth less than 
63 cents on the dollar. 

Taking again our small and simple coiniiins, we may first 
suppose that the market value of the shares is 50 cents, or 4% of par, 
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and then that it is $2, or twice par, and see the result of applying 
the Massachusetts rule in each case. 

The promoters took 5,000 more shares than they should have 
taken. The company, we will suppose, recovers the market value 
of these shares. At 50 cents apiece this is $2, sa. ~The company’s 
assets then stand thus: 


Promoters’ unrighteous profit ........ 2,500 


To this total the promoters have contributed $10,500. The sub- 
scribers have contributed $2,000. The promoters and subscribers 
ought to own the stock in the proportion of 1014 to 2. As a matter 
of fact, they hold it in the proportion of 13 to 2. 

In order to make the subscribers whole the promoters should be 
required to pay $5,000 regardless of the market value of the stock. 
Under the Massachusetts rule the subscribers’ stock, for which they 
have paid par, or $1 a share, is really worth after the promoters 
have accounted onty 42% of par, or 8314 cents. Collectively they 
have lost, notwithstanding the enforcement of the promoters’ 
liability, $333.3314, or % of all they put in. If the market value of 
the Old Dominion stock had been only 44 par and the amount for 
which the promoters had been forced to account had been ascer- 
tained accordingly, the subscribers’ loss would have been Y% of 
$500,000, or over $83,000. 

We are next to suppose that the market price of the promoters’ 
unrighteous profit, 5,000 shares, was twice par, or $2 a share. The 
company recovers on this basis $10,000. Its assets then stand thus: 


Promoters’ unrighteous profit ........ 10,000 


There are 15,000 shares outstanding, and the subscribers’ shares 
have become worth 4 of $1, or $1.3314. The subscribers have 
gained immensely at the promoters’ expense. Instead of being 
required to account at the market price, the promoters ought to 
have accounted at the price at which the stock was offered to sub- 
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scribers. The liability of the promoters should be exactly the 
amount which will make the total value of the assets, as of the time 
immediately after the sale by the promoters to the company, ex- 
actly what the subscribers had a right to think the value was when 
they agreed to take stock. If the promoters be permitted to pay 
less, then they retain a part of their unrighteous profit as against 
those whom they have deceived. If they are forced to pay more, 
the subscribers get an unrighteous profit at the expense of the 
promoters. 

I have now pointed out that the proposition which the Massa- . 
chusetts court laid down in the Bigelow case, namely, that the pro- 
moters stood in a fiduciary relation to the corporation, did not com- 
menditself to a large majority of the able judges who heard it argued. 
I have shown that in some circumstances the Massachusetts doc- 
trine may be applied so as to accomplish its purpose and not pro- 
duce any strikingly inequitable result. But I have also shown that 
when it is applied as it was in the Bigelow case the results produced 
appear to be grossly inequitable. We stand appalled when we think 
that a court of equity was prepared to strip Bigelow of over $2,000,- 
000, the circumstances then being such that 44 of this huge sum 
would inure to the benefit of stockholders who themselves had never 
been injured, and whose predecessors in title had never been injured, 
by Bigelow, and that only a small fraction of it (#;) could by any 
possibility reach the pockets of the original subscribers, who were 
the only persons who had ever been deceived or injured by Bigelow’s 
conduct as a promoter. 

What I may call “the rule of damages”’ was a subordinate matter. 
It happened that the market value of the shares in the Bigelow case 
was found to be par, which was the price at which they had been 
sold to subscribers. But if this had not been so — if the market 
value had been either less or more than the price charged to sub- 
scribers — we have seen how this rule would have worked. 

We at last come to the vital question: Is the doctrine which the 
Massachusetts court applied a sound doctrine? It surely is not 
kind, but is it sound? 

The doctrine, as the court applied it, makes the promoter a real 
trustee or fiduciary not for the subscribers but for the corporation. 
Consequently, the wrong which he commits is committed not 
against the subscribers but against the company. If this be 
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true, then all the conclusions reached by the court follow of 
necessity. 

If the promoter be a real trustee for the company, then the in- 
jury which he does to subsequent subscribers is not an injury which 
he does directly to them, and is not an injury in the nature of com- 
mon-law deceit, but is an equitable wrong done to the corporation, 
such as a trustee does to his beneficiary when he sells his own prop- 
erty to himself as trustee at an excessive price. So regarded, the 
wrong is done to the corporation before the subscribers are taken in 
either as stockholders or as innocent victims. And if they subse- 
quently assent to the prior transaction between the promoter and 
the company, this does not mean that no wrong was done. It only 
means that the beneficiary or corporation, through the action or 
acquiescence of all its stockholders, forgives the wrong. This was 
all worked out by the Massachusetts court." 

If the promoter be a real trustee for the company, then it also 
follows that we are not concerned with what disposition the sub- 
scribers and promoters may have made of their stock or with any 
question as to who may be the present shareholders. If a man has 
abused his power over a corporation to get possession of certain 
shares of its stock, holds the stock as trustee for the corporation in 
the ordinary sense, and misappropriates the trust res, then, of 
course, he must account to the company for the whole value. It 
makes no difference whether the stockholders have or have not been 
aware that the corporation owned any such asset as an equitable 
interest in the stock held by the trustee. The company’s shares may 
have been bought and sold in the market for years before the trustee 
is brought to book, so that the stockholders who benefit by making 
him account to the company may all be different persons from those 
who were stockholders when the breach of trust was committed. 
The corporation directly, and indirectly every person who then 
happened to be a stockholder, were wronged thereby. The cor- 
poration directly, and indirectly every person who happens to be a 
stockholder when the breach of trust is found out and damages are 
recovered, get the benefit. But the trustee who has wronged the 
corporation cannot say that there is anything inequitable in making 
him restore to the company all that he has wrongfully taken. And 
it has never been deemed practicable to go further and marshal a 


11 Old Dominion v. Bigelow, 203 Mass. 159, 179-93. 
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company’s assets with reference to claims which former stock- 
holders might advance against the amount recovered. This was 
also worked out by the Massachusetts court.” 

Finally, if the promoter be a real trustee for the company, no 
exception can be taken to the rule of damages which the Massachu- 
setts court laid down. 

All the results of which I have been speaking follow if the pro- 
moter’s relation to the corporation, in a case like the Bigelow case, 
is what the court say it is. We have to go back a step further and 
ask whether they are right in saying that he is a real trustee and 
that he ought to be treated as such. It is submitted that they are 
clearly wrong, and clearly wrong on their own showing. 

The essential, the radical, the fundamental difference between a 
case such as the court imagined the Bigelow case to be, and a case 
such as the Bigelow case really was, is this: In the case of a real 
trustee for the corporation the company is the artificial person di- 
rectly injured by the trustee’s wrongdoing. In the promoter’s case 
the subscribers are the persons directly injured. When a real trus- 
tee appropriates to his own use shares of stock which he holds in 
trust for a corporation, the company is the equitable owner and is 
the person injured. All the stockholders are injured too, but only 
indirectly, as they are stockholders of the injured company. The 
same is true if a person, holding the majority of stock in a corpora- 
tion and managing it by means of a board of dummy directors, sells 
the company his property at an unfair price and makes the directors 
ratify the transaction. This the Massachusetts court regarded as a 
case on all-fours with the Bigelow case. In such a case, however, 
the corporation is the person directly injured by the breach of fidu- 
ciary duty. The minority stockholders are injured only indirectly. 

In the promoter’s case, if anybody is directly injured then the 
subscribers are the persons who are directly injured. There is no 
escape from this as a fact. And if there be no escape from it as a 
fact, then it ought not to be blinked as a proposition of law. It 
must be accepted as a proposition of law, and when so accepted the 
doctrine of the Bigelow case cannot be reconciled with it. 

We find the Massachusetts court on the horns of this rather 
picturesque dilemma. Are the subscribers deceived by the manner 
in which the promoter uses the company in order to obtain their 


22 203 Mass. 159, 193, 194. 
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subscriptions or are they not? If they are not, then the assumption 
of fact which lay at the root of the whole doctrine was false. If 
they are, then the doctrine as interpreted and applied takes away 
from the subscribers, the persons directly injured, the remedy which 
belongs to them personally and gives it to the corporation which in 
legal contemplation is a separate and distinct person. I yield noth- 
ing to the Massachusetts court in respect to the necessity of treating 
the corporation as a person separate and distinct from its share- 
holders. 

There can be no doubt that the court believed that in these cases 
subscribers are deceived, and that it started off with the intention 
of affording the subscribers a remedy. What aroused the judicial 
indignation was not that the artificial person, the corporation, was 
wronged, but that the unenlightened public were induced to pay 
- their money for shares in a company whose assets were not as valu- 
able as they had a right to suppose they were. The subscribers 
would not put in their money as against the promoter’s property if 
they knew that the property had been overvalued. The promoter 
intends to mislead them. His scheme is conceived in fraud, and 
ipso facto — in the very nature of the thing — deceives subscribers 
when carried into effect. In the opinion written by Mr. Justice 
Rugg we find him using language and quoting with approval the 
language of other judges so as to leave no doubt that the major- 
ity of the court believed that in such cases the subscribers are the 
innocent victims of a very real sort of fraud. For example, on page 
183, he quotes from Jessell, M. R., as follows: 


“it is intended to cheat the future shareholders. . . . You can defraud 
future allottees as well as present allottees.” 4 


_ Again, on page 184, from In re Leeds and Hanley Theatres of Varie- 


ties: 4 


“When it is said that the promoters stood in a fiduciary position 
‘towards the company, that does not mean that they stood in such a rela- 
tion to these directors and these seven signatories [the persons correspond- 

_ ing to Bigelow’s dummy directors and shareholders]. It means that they 
stood in a fiduciary relation to the future allottees of shares — to the per- 
sons who were invited to come in and take up the shares of the company.” 


8 In re British Seamless Paper Box Co., 17 Ch. D. 467, 471. 
4 [1902] 2 Ch. 809, 823. 
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Again, on page 184, he quotes Lord Robertson in Gluckstein v. 
Barnes: 


“The people for whom these gentlemen [the promoters] were bound to 
act were their coming constituents, the persons out of whose money they 
proposed to make their gain.”’ 


Again, on page 184, from Pietsch v. Milbrath: 


“Tt [the corporation] is deceived in a legal sense when it is rendered 
helpless by its managers as to protecting those invited to subscribe for its 
stock and is then used to aid in defrauding them.” 


Again, on page 191, from James, L. J., in In re British Sind 
Box Co.:"" 


“Tf they [the promoters] were intending, although then constituting 
the whole company, that other people should come in afterwards to whom 
what had been done would be injurious, the court would feel no difficulty 
in saying, as Lord Langdale did in Society of Practical Knowledge v. 
Abbott, 2 Beav. 559, that they intended to commit a fraud.” 


At pages 189 and 190 Mr. Justice Rugg himself uses these words: 


“But the vicious intent looks forward to the procurement of money 
from the ignorant public by means of original subscriptions, and the ex- 
ecution of this evil intent extends backwards to contaminate the sale 
and its profit.” 


| And in Hayward v. Leeson** Mr. Justice Loring, delivering the 
opinion of the court, had said: 


q “The persons to whom the promoters owe the duty which they owe by 
reason of their fiduciary relation are the persons who put their money into 
the enterprise at the invitation of the promoters, that is to say, the future 
stockholders, . . . if the promoters undertake to make to themselves 
ft remuneration for their services as promoters, without making a full dis- 
q closure of the fact to future stockholders, their principals, and getting 
f their consent, they are guilty of a fraud.” 


Such language as we have quoted was not used hastily and in- 
advisedly, but soberly, discreetly, and in the fear of God. It is plain 
that all the judges thought that an injury in the nature of fraud was 
actually done directly to the subscribers. It is inconceivable that 


18 [1900] A. C. 240, 257. 16 123 Wis. 647, 656. 17 17 Ch. D. 467. 
18 176 Mass. 310, 320, 57 N. E. 656 (1900). 
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the Massachusetts court, or any other court, should have con- 
sciously and deliberately intended to deprive them of their remedy. 
Such a proceeding would violate all our notions of justice and 
equity. i 

To take away their remedy from subscribers and give it to the 
corporation is well enough, so long as you ‘can do them substantial 
justice without doing substantial injustice to the promoter. We 
have seen that this may be the result of applying the Massachusetts 
doctrine in some cases. But when you apply it to a case like the 
Bigelow case, we have seen that you may not be doing justice to a 
single subscriber and that you are certainly doing great injustice to 
the promoter. If I have been defrauded by somebody, and a court 
of equity says that some company in which I once happened to own 
stock can recover for my protection without any obligation to ac- 
count to me, it is manifestly absurd. If I have sold my stock, the 
company’s recovery does not help me a bit. If the same court says 
that, because I have been defrauded, the company, in which I hap- 
pened to be a stockholder, can recover ten times as much as is re- 
quired to make me whole, then palpable injustice is done to the 
wrongdoer. -But such are the consequences of the Massachusetts 
doctrine. Such are the consequences of taking away the remedy 
from the persons really injured, of treating the corporation as if it 
were the person really injured, and of swallowing the fiduciary theory, 
bait, hook, and sinker. 

It is curious to see how the acceptance of the doctrine in its literal 
and rigid form led the court into a quagmire of inconsistencies, 
irrelevancies, and self-contradictions. They are discovered in the 
way the court dealt with four classes of cases closely related to the 


case at bar. . 


1. Cases where the organizers intend to retain all the stock and 
to manage the company as a private enterprise without inviting 
the public to subscribe. 

2. Cases where the promoters take all the stock themselves, 
not intending that stock shall be issued by the company to 
future stockholders but intending to sell their own stock in the 
market. 

3. Cases where the promoters intend that the company shall 
issue stock to subscribers as distinguished from cases where the 
promoters have no such intention. 7 
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4. Cases where the promoters make a full disclosure to future 
subscribers or allottees. 

Let us consider these four classes of cases in their order, and first 
the cases where the organizers intend to retain all the stock. Of 
these cases the Massachusetts court said: ! 


“The real ground of the decisions of which Salomon v. Salomon [(1897) 
A. C. 22] is a type, is that the corporation is estopped by the circumstance 
that all persons with financial concern in the matter have assented with 
knowledge and thus the lips of everybody are sealed. It is not that no 
wrong has been done, but that whatever wrong has been done has been ~ 
condoned.” 


That is to say, if A. and B. who are carrying on a business as part- 
ners determine to incorporate it for the convenience and protection 
of themselves and their families, and, anticipating the growth of the 
business, choose to turn the partnership assets over to the corpora- 
tion for twice their present value, they violate a fiduciary duty to 
the corporation even though they intend to remain the proprietors 
of all the stock so long as they live, and to transmit it at their deaths 
to their wives and children. No-one, to be sure, can complain. 
Nevertheless a wrong is done which the organizers, being the owners 
of all the stock, forthwith condone. Could anything be more ex- 
travagant than the proposition that the corporation is wronged? 
To such lengths was the Massachusetts court carried in working out 
the theory of fiduciary duty to the corporation. 

But this is not all. If there is anything clearly stated in the opin- 
ion of the court, it is that the organizers or promoters who have done 
the wrong cannot condone it by anything they themselves do. 


“Tt would be a vain thing,” said Mr. Justice Rugg, “for the law to say 
that the promoter is a trustee subject to all the stringent liabilities which 
inhere in that character, and at the same time say that, at any period 
during his trusteeship and long before an essential part of it was executed 
or his general duty as such ended, he could, by changing for a moment 
the cloak of the promoter for that of the director or stockholder, by his 
own act alone, absolve himself from all past, present, and future liability 
in his capacity as promoter.” 


According to this principle, again and again asserted, the cor- 


“poration could never be said to forgive the wrong until it was repre- 


19 203 Mass. 159, 192. 20 Jd., 188. 
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sented by an independent board of directors, or by stockholders 
uncontaminated by the original breach of trust duty — until inno- 
cent stockholders, with full knowledge of the facts, ratified the 
transactions between the organizers and the company. The position 
of the court involves a flat self-contradiction, or compels them to 
recognize the Salomon v. Salomon class of cases as constituting an 
exception to their general rule. 

The same fate befalls the theory of the court as to the cases where 
the promoters take all the stock in payment for their properties. 
Then, no matter how excessive the price, the promoters incur no 
liability. The corporation is wronged, but somehow forgives the 
wrong or is estopped to complain. But how does it forgive or how 
is it estopped? No one has assented except the promoters them- 
selves, and they ex hypothesi cannot change for a moment the cloak 
of the promoter for that of the shareholder and give their own con- 
sent to their own wrong. Nor can the corporation while acting un- 
der the control of the promoters properly be said to do anything 
which estops it from complaining of the wrong after it has reached 
a condition where independent action on its part becomes possible. 
The rule laid down by the court for these cases either involves 
another contradiction or must be recognized as another exception. 

As to the third class of cases, in which the intention of the pro- 
moters to have their company issue stock to future subscribers has 
been treated as a matter of vital importance, it now appears that 
‘that intention is and always has been wholly irrelevant. In Hay- 
ward v. Leeson,” in the Bigelow case * when the court dealt with it 
on demurrer, and even in the final opinion of Mr. Justice Rugg,” 
all the talk that we find about “‘a scheme of corporate organization 
which contemplates an issue of stock to the unenlightened public” 
was as the crackling of thorns under a pot. It was, indeed, worse 
than idle. It was extremely misleading. For, according to the 
‘Massachusetts doctrine as finally formulated, the breach of trust is 
committed when the organizers or promoters sell the company their 
properties or their services at an excessive price, even though they 
do not intend to offer a share of stock for public subscription. 
Therefore neither their intention when they commit the breach of 
trust in respect to the subsequent issue of more stock, nor the actual 


21 176 Mass. 310, 57 N. E. 656. 2 188 Mass. 315, 74 N. E. 653. 
* 203 Mass. 159, cf. pp. 179, 186, 189. 
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issue of more stock, can possibly be material. Regardless of their 
intention, the breach of trust is irrevocably committed as soon as 
they have completed their transaction with the company. The 
wrong may afterwards be condoned, but condonation implies that 
the wrong has been done; and, so long as they control the outstand- 
ing stock and the board of directors, they cannot condone for the 
company the wrong which they themselves have done it. Unless 
stock is in fact issued to future subscribers, there may be no one 
financially interested in the company who has either a right to com- 
plain or any desire to see a suit brought by the company against 
the promoters. This, however, is an accidental circumstance which 
does not affect the quality or nature of the wrong. The issue of 
stock to future subscribers simply brings upon the scene innocent 
shareholders who either may act for the company in condoning the 
wrong or may institute proceedings in its name and for its benefit 
in order to make the promoters account for their unrighteous profits. 

Finally we come to the cases where the promoters intend to dis- 
close, and do disclose, all the facts to future subscribers. While the 
court is of the opinion that the promoters who have sold their prop- 
erties to the corporation at an overvaluation have done it a wrong, 
they nevertheless assume in all their opinions that if the subscribers 
choose to take the stock after disclosure, neither they nor the cor- 
poration can complain. And this would be so even though a very 
small part of the capital stock — say 3’, as in the Bigelow case — 
were issued to innocent subscribers. Purchase after disclosure 
would be equivalent to assent on the part of the subscribers. It is 


impossible, however, to see why after becoming shareholders they - 


should not say that the promoters had admitted their breach of 
fiduciary duty and insist that the corporation should sue the pro- 
moters to recover. When they buy as subscribers they do not deal 
with the promoters but with the company, and there is no reason 
why the company as such should stipulate either expressly or by 
implication that if the subscribers buy with knowledge of the earlier 
transactions between the corporation and the promoters, the sub- 
scribers must assent to what the promoters have told them. This 
would be permitting the promoters to use the corporation, still in 
their control, as a means of extorting forgiveness for their wrong- 
doing from persons who had not yet become shareholders. Free 
action on the part of the subscribers after they had become share- 
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holders would be necessary before it could be said that they had 
assented to the prior transactions. 

And if it could with any propriety be said that subscribers who 
took the stock after disclosure were estopped to complain, this would 
not help matters unless they took a majority of all the stock. If 
they were a small minority in value, we should again encounter the 
difficulty that the promoters, being still the owners of a majority 


. in value of the stock, could not possibly forgive their own breach 
- of trust. Yet the Massachusetts court virtually admits that they 


can do this. Here is another contradiction, or a rule which the 
Massachusetts court must treat as another exception to their general 
tule of fiduciary duty. 

The explanation of all these inconsistencies, irrelevancies, and 
contradictions is obvious. The gist of the action against the pro- 
moter is not a breach of duty to the Corporation, but is a breach of 
duty — call it if you like a fiduciary or equitable duty, or call it the 
common-law duty not to deceive — which the promoter owes to 
future subscribers. Hence it is that if an issue of stock to future 
subscribers is not contemplated, there is no breach of duty at all. 
Hence it is that where the promoters subscribe and pay for all the 
stock which the corporation issues, there is no breach of duty to the 
company. Hence it is that the intention to issue stock to future 
subscribers has so often been spoken of by the Massachusetts court . 
and by the English courts as essential to raise the duty to deal fairly 
with the company. Hence it is that a full disclosure to the future 
subscribers makes it impossible to hold that any wrong was done to 
the corporation. On the theory that the real wrong is done to the 
subscribers we do not have to recognize numerous exceptions to any 
general rule. All the classes of cases we have been discussing fall 
into place without difficulty or friction, and we have a number of 
subordinate rules which are all in harmony with one general 
principle. 

It is, therefore, submitted that the Massachusetts doctrine can 
be supported only as a fiction by virtue of which, in a very limited 
class of cases, an injury committed directly against the subscriber$ 
in the nature of fraud and deceit may be carried back and meta- 
morphosed into a breach of fiduciary duty on the part of the pro- 
moter toward the company — as a fiction by virtue of which an 
anticipatory breach of duty not to deceive the subscribers may be 
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treated as if it were a present breach of duty owed by the promoter 
to the company. And the Massachusetts doctrine can be supported 
only so far as in its application the subscribers, being the persons 
directly injured, are protected by and through the company which 
the promoter has used as an instrument of fraud. As the promoter 
has used the corporation as a means of deceiving the public, so the 
court, by invoking the fiduciary theory, may use the corporation 
as a means of righting the wrong. There seems to be a sort of 
poetic justice in such a proceeding; and it isobvious that in a proper 
case a single suit brought by the corporation may redress the 
wrongs suffered by all the subscribers, many of whom, if left to 
pursue their separate remedies, would probably not secure any re- 
dress at all. But the fiduciary theory cannot be employed with any 
propriety unless it does right the wrong. When the use of the 
fiction fails to right the wrong so far as the subscribers are con- 
cerned, and charges the promoter for an amount out of all propor- 
tion to the damages sustained by the subscribers, then the fiction 
is not being used with wisdom and discretion, but is being grossly 
abused. 

Such a fiction is a dangerous thing to work with. Shadows are 
too easily mistaken for substances. A fiction cannot be handled 
with safety unless its true character is recognized and its reason 
and its purpose are kept constantly in view. If the fictitious char- 
acter of the doctrine had been recognized by the court when they 
were asked to apply it in the Bigelow case, and if the court had kept 
in view its reason and its purpose, the corporation would either not 
have been allowed to recover at all or to recover only as trustee for 
the original subscribers; and the amount for which the promoters 
would have been held accountable would have been only the amount 
required to make the original subscribers whole. By failing to 
recognize that the trusteeship was a fiction; by declaring that the 
subscribers were the persons directly injured, and by declaring in 
almost the same breath that the corporation was the person directly 
injured; by treating the promoter as a real trustee for the company 
“and not as a quasi trustee who might be treated as if he were a real 
trustee simply for the purpose of affording the subscribers the pro- 
tection and the remedy to which they were entitled, the Massa- 
chusetts court came to grief. They had contrived to defeat the 
very object which they had set out to attain. They had pursued the 


4 
| 
q 
We . 


PROMOTERS’ LIABILITY 61 


offender so far and through ways so devious that by the time they 
had caught him they had forgotten what his offense had been and 
whom he had offended. They stood ready to mulct him ina sum of 
over $2,000,000 without knowing whether a single person whom ~ 
they believed he had cheated would be made whole, and without - 
perceiving that less than a seventh of that amount would have 
sufficed to atone for all the wrongs of which he had been guilty. 


R. D. Weston. 
Boston, Mass. 
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RESIGNATION OF PROFESSOR BRANNAN. — It is with great regret that 
we record the resignation from the Law School faculty of Joseph Dod- 
dridge Brannan, Bussey Professor of Law. Professor Brannan’s con- 
nection with the School began in 1871, when he came here as a student 
in the first year of Langdell’s administration. His first connection with 
the faculty was in 1898, when he was made a full professor. In 1908 he 
was appointed to the Bussey chair, which he held until this year. He 
has conducted many courses, but his greatest contributions have been 
in the law of Bills and Notes. No one who has known Professor Brannan 
latterly but thinks that many years of useful service to the law still lie 
before him. It is a source of pleasure that the work of preparing a new 
edition of the work on the Negotiable Instruments Law will keep him 
much among us. 


Tue Law Scuoor. — This year, the first one begun under Dean 
Pound’s administration, is marked by many changes in the Law School - 
catalogue, caused partly by the resignation of Professor Brannan and 
partly by the School’s expanding policy. The change of greatest interest 
is represented by the new names in the faculty. Professor Albert Martin 
Kales is a graduate of Harvard College of the class of 1896, and of the 
Law School of 1899. He come’ now to the faculty from the Law School 
of Northwestern University and the practice of the law in the city of 
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Chicago, where his career is common property. He will conduct the 
courses on Property in the third year and, with Professor Joseph Warren, 
in the second year, as well as a course not previously given on Contracts 
and Combinations in Restraint of Trade. Assistant Professor Zechariah 
Chafee, Jr., is a graduate of the School of the class of 1913 and a past 
editor of this REvrew. Since graduation he has been engaged in the 
practice of the law in Providence, Rhode Island. He will have charge of 
the third-year course on Equity, of the course on Bills and Notes, and, 
with Professor Wambaugh, of the course on Insurance. Mr. Arthur D. 
Hill has been made a full Professor. Professor Hill will conduct, in addi- 
tion to the course on Evidence, the courses on Criminal Law and on 
Penal Legislation and Administration. The Ezra Ripley Thayer teach- 
ing fellowship is held by Chester Alden McLain, LL.B. 1915. 

A chief treat for Law School men this year will be the series of lec- 
tures on Professional Ethics by Mr. Justice Francis Joseph Swayze of 
New Jersey. It is particularly fitting that this subject, to the develop- 
ment of which the late Dean Thayer contributed so largely, should now 
be systematically treated in the School. Other courses offered for the 
first time deal with Modern Developments in Procedural Law, with 
Professor Scott in charge, and with the Jurisdiction and Procedure of 
Federal Courts, under Professor Frankfurter. There are also certain 
reassignments of old courses. Dean Pound and Professor Westengard 
will have the course on Torts. Professor Beale conducts the course on 
Damages, and gives up Municipal Corporations, which is taken by Pro- 
fessor Frankfurter. Professor Westengard has the course on Admiralty, 
which Mr. Dutch gives up. Professor Frankfurter has the course on 
Partnership, and Professor Joseph Warren the course on Quasi-Con- . 
tracts. A course of lectures on Patent Law is given by Mr. Odin Roberts, 
LL.B. 1891, of the Boston bar. New York Practice is given by Mr. 
Allen Reuben Campbell, LL.B. 1902, of the bar of New York City, and 
a course on Brief Making by Mr. William Goodrich Thompson, LL.B. 
1891, of the Boston bar. The Law of Mining and Water Rights and 
Massachusetts Practice are omitted for this year. 


THE ApaAmMson Law. — Any discussion of the so-called Adamson Eight 
Hour Railroad Labor Law ! must begin with an investigation of what the 


1 64th Congress, H. R. 17700, approved Sept. 3, Sept. 5, 1916. “‘An act to estab- 
lish an eight hour day for employes of carriers engaged in interstate commerce, and for 
other purposes.” 

Sec. 1. “Beginning January 1, 1917, eight hours shall, in contracts for labor and 
service, be deemed a day’s work and the measure or standard of a day’s work for the 
purpose of reckoning compensation for services of all employes . . . actually engaged in 
the operation of trains” in interstate and foreign commerce, excepting those employed 
el aaa less than one hundred miles in length, electric street and interurban rail- 
roads. 

Sec. 2. A commission of three appointed by the President is to study the effects of 
the standard workday during a period of from si: to nine months and report thereon 
within thirty days thereafter. 

Sec. 3. “Pending the ey of the Commission herein provided for and for a period 
of thirty days thereafter the compensation of railway employes subject to this Act © 
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law means and what it does to the existing facts. Only after such investi- 
gation can one discuss with understanding its constitutionality or the 
other legal problems that it raises. 

The law, in spite of its title, is not an eight-hour law. By this is meant 
that it does not restrict the hours of labor to eight hours a day. Eight 
hours is indeed to “be deemed a day’s work,” but there is no provision 
that men shall not work longer if they and their employers wish, no pen- 
alty for overtime, and no higher rate of compensation for time beyond 
eight hours. When the law comes in question it will have to be sustained, 
if sustained it is to be, on some other ground than that it is a regulation 
of the hours of labor.* 

What the law does do is to regulate the rate of pay. Men. are to get for 
eight hours what they previously got for ten, and for time above eight 
hours not less than pro rata. Even here the meaning of the law and its 
application to the facts are very difficult. Some of the difficulties seem 
almost to go beyond the possibility of interpretation by a court, and to 
require amendment or some legislative declaration of intention. When 
all is said, however, the act was meant for an experimental wage- 


for a standard eight hour workday shall not be reduced below the present standard 
day’s wage,” and for overtime not less than pro rata. 

Sec. 4. Provides penalties for violation. 

2 This is not meant as a criticism of the act. In the present circumstances, a re- 
striction of railroad hours of labor to eight hours would be impossible. Trains must 
reach their destination, and cannot be left standing on the prairie. It may some day be 
possible, by redistribution of division points and so forth, to allow all trainmen to go 
home when they have worked eight hours. But as things are, to decree an eight-hour 
workday without a liberal dispensing power somewhere, would disrupt the transporta- 
tion system of the country. 

3 Tt has been argued that the act, by increasing the ratio of the labor cost to other 
costs, will induce efforts for economy in labor cost and so result in shorter hours in 
practice. But the pressure to reduce the labor cost has already been enormous, and in 
the cases where the new pressure chiefly is applied, the long slow freight runs, as much 
depends on the operative agents as on the train dispatchers. See however as to this 
and generally as to the economics and probable operation of the act, William Z. Ripley, 
“The Railroad Eight-Hour Law,” in AM. REviEw or REvrEws, October, 1916. 

4 The act operates by interpreting terms used in labor contracts. (See sec. 1, set 
out n. 1 above % Many of the present contracts provide a dual or elective basis for the 
figuring of wages. Ten hours earn a day’s wage, so do one hundred miles. The opera- 
tive’s pay is figured on the basis most advantageous to him. So if an engineer runs, 
say, 150 miles in, say, 5 hours, he gets three halves of a day’s pay for five hours’ work. 
Does the act forbid such contracts? Other men, conductors largely, are paid on a 
monthly basis. Are such contracts made illegal? In many other cases the same road, 
on standard runs, will be paying, say, $3.50 for run A of eight hours, $4.00 for run B of 
nine hours, $4.50 for run C of ten hours. Does the Act mean that run A men get $3.50, 
run B men $4.00 plus one eighth of $4.00, run C men $4.50 plus two eighths of $4.50? 
An anxious reading of the language of the act with these facts in the background has 
so far not suggested an answer to these questions. 

5 It is barely possible to argue that the act is constitutional upon this ground alone. 
Congress can undoubtedly investigate any matter about which it may legislate. Since 
the relation between any proposed legislation and the commerce which is intrusted to 
the care of Congress is frequently largely a fact question, investigation becomes neces- 
sary in order to delimit Congress’ power to legislate. It has therefore been well argued 
that the inquisitorial power of Congress extends bey ond its legislative power, though 
it must necessarily be limited ‘to matters reasonably calculated to afford information 
useful and material in the framing of constitutional legislation.” See Interstate Com- 
merce Commission v. Harriman, 157 Fed. 432, 438. See however Harriman v. Inter- 
state Commerce Commission, 211 U. S. 407, 417. If Congress determines that investi- 
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regulating measure, and if it can be applied as such it should be. The 
question is therefore the power of Congress to enact such legislation. 

Such power, if it exists, of course comes from the Commerce Clause. 
Whether the relations of an interstate carrier to its employees are subject 
to federal regulation is a question dependent in each case upon the 
showing of a direct connection between commerce and the proposed 
regulation. Thus there have been upheld a limitation upon the num- 
ber of consecutive hours that an employee may work,’ restrictions on the 
mode of paying seamen’s wages,* and an Employers’ Liability Act; * but. 
a prohibition upon a railway’s discharging an employee because of union 
membership has been declared too remote.’ The situation at the pas- 
sage of the present act seems almost to have proved that as a matter of 
fact the wage question is now directly and substantially related to the 
possibility of commerce between States. 

But the regulation, besides affecting commerce, must be reasonable, 
must not deprive persons of property without due process. Here again ~ 
no line a priori canbe drawn. Cases must be met as they arise. In the 
supposed case before us, the same facts that show the,direct bearing of 
regulation of the wage question upon commerce seem to give such regu- 
lation a reasonable reference to the welfare of the service. 

But there is a way of approach that gets us much nearer to the problem. 
Congress unquestionably possesses, and now for some years has exercised 
through the Interstate Commerce Commission, the power to regulate the 
rate of charge for railroad service between States." Clearly the exercise 
of this power determines the gross income of the railroads. In an ordinary 
business, wages are regarded as one of the expenses .of production ac- 
cording to which firms in that field regulate their prices and hence their 
gross incomes. Ability to vary the selling price is a powerful factor in the 
hands of employers when dealing with employees over rates of wages. It 
is one of the factors that give employers yielding qualities. Obviously 
if the power to regulate prices is taken away the situation between em- 
ployers and employees is changed fundamentally. Henceforth disputes 
over wages are a simple matter of give and take between them; no means 
of shifting the loss of one to some third party — the public — exists un- 
less the body that has taken the price-regulating power is a party to the 
controversy. In brief the settlement of any question involving the dis- 
tribution of a fund produced by labor and capital requires the presence 
of the person that says how much that fund shall be.” It is a necessary 
and logical consequence of the assumption by Congress of the regulation 
of rates that it should now interfere to supervise the division of earnings 


gation is fruitless and experiment is necessary, is it permissible for it to pass a tempo- 
rary act, though its power to pass a permanent act of the same sort has not been defi 
nitely proved? 

6 See Employers’ Liability Cases, 207 U. S. 463, 404. 

7 Baltimore & Ohio R. Co. v. Interstate Commerce Commission, 221 U. S. 612. 

8 Patterson v. Bark Eudora, 190 U. S. 169. 

9 Second Employers’ Liability Cases, 223 U. S. 1. 

10 Adair v. United States, 208 U.S. 161; Harlan and Holmes, JJ., dissenting. 

ul a for instance, Interstate Commerce Commission ». Chicago, R.1. & P. Ry. Co., 
218 88. 

2 See, as to a situation most analagous to this, Arthur Evans Wood, “The Labor 
Problem in Municipal Utilities,’ Urmrtres MaGazine, Sept. 1916, 17, 27 seg. 
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among the producing elements, and if interference in that division shows 
a readjustment of rates to be necessary, to grant such. Only an under- 
standing and regulation of the fair demands of the elements working the 
railroads can enable Congress to determine what the railroads should 
receive for their commodity. The power now assumed by Congress is 
therefore a condition precedent to the fair exercise of the power to regu- 
late rates. It is the rescue of the railroads from their impossible position 
between the upper and nether millstones — a dilemma long familiar to 
the public mind. 

But Congress has intrusted one millstone to the Interstate Commerce 
Commission. If it retains the other one itself the.grinding may go on. 
It cannot be questioned that if the combination prevents the roads from 
earning a fair income, power has been exceeded somewhere.” But is it the 
raising of the wage by Congress, or a supposed refusal to raise rates by 
the Commission, that is unconstitutional? Presumably the latter. 
Where safety appliances are prescribed by statute, the assumption ap- 
parently has been that they must be applied regardless of cost,!4 and the 
rates advanced if necessary. So probably of wages. The confiscation 
indeed does not happen until the last remedy has been exhausted, i.e., 
until an advance has been refused. Of course, the reliance of the Com- 
mission on Congress for existence, and the probability that finally the 
wage question too will be left in the hands of the Commission, make 
highly improbable any such clash as that supposed. 


THE Case OF THE Zamora. — The decision of the Privy Council in 
the case of The Zamora ' does not justify the excitement which it caused 
in contemporary newspapers. It does not hold that Order XXIX, Rule I, 
of the English Prize Court Rules, which is repugnant to the law of na- 
tions as recognised by England and administered in English courts, is 
invalid because of any dominant quality of the law of nations, but be- 
cause the Order in question was made without authority. 

The case arose from the desire of the English war authorities, at a time 
of moderate necessity, to use part of the cargo of a neutral ship held by 
the prize court, pending suit for condemnation as contraband. The 
King in Council, in contravention of international law,? amended the 
Prize Court Rules so as to require the prize court to allow such action, 
but the Privy Council refused to countenance the alteration. 

The sole question was the authority of the King in Council to enact the 
law. This might arise from either of two sources, the Royal Prerogative, 
or Parliamentary delegation. The Prize Court Act, 1894, is the only 
Parliamentary grant at all applicable to the case. That simply permitted 
the Executive to regulate the procedure and practice of the court. There 


83 Cf. Smyth v. Ames, 169 U. S. 466. 

“4 Baltimore & Ohio R. Co. v. Interstate Commerce Commission, 221 U. S. 612; 
New York, N. H. & H. R. Co. v. New York, 165 U. S. 628. 

1 32 T. L.R. 436. 

2 “Tnternational law” is used throughout the text to mean the body of rules for- 
mulated by the nations of the world to govern their relations inter se, as those rules are 
recognized by an individual sovereign and administered by its courts. 
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was no authority therefore from this source to make an order changing 
the rules of substantive law upon which the court based its decisions. 
Nor could such an order as the one in question issue by virtue of the 
Prerogative, which, though it has tended to expand of late, has not for 
centuries been a source of change in the rules of law that courts adminis- 
ter. That it was international law which the Executive here sought to 
change cannot produce a different result. The order therefore which 
alone could sustain the contention of the Crown was unauthorized and 
void; and the Privy Council so found. Unfortunately for popular inter- 
pretation, the language of the court is in many passages misleading, ap- 
parently invoking some inherent superiority of international law to add 
sanction to the holding. 

There are some dicta in several of the older cases,‘ notably by Lord 
Stowell, that seem to insist that when international law conflicts with a 
direct enactment of the legislature, the former should be followed by the 
court. This doctrine has much support from the older text writers,> 
who apparently reach their conclusion by the easy method of confusing 
wish with power. Such a view is clearly without analytical foundation. 
The rules formulated by the nations of the world to govern their relations 


inter se live asactual laws, at any rate at present, only through their recog- © 


nition and adoption by individual municipalities. A prize court is to- 
day a municipal court, administering these rules to the extent that it is 
authorized to do so. Its administration of the rules rests upon such au- 
thorization and tacit or expressed recognition of them by the sovereign, 
and when this recognition ceases in whole or in part, to that extent the 
court must cease to administer the rules. Modern authority supports 
this view.® 

However, though the law as to direct legislative acts is settled, the 
attitude of the English courts toward Orders in Council is less clear. In 
many of the older cases and texts a greater emphasis is laid on the domi- 
nant quality of international law when the conflict is with an Order in 
Council than when it is with a direct legislative act.’ When the Order in 
question is one resting solely on Prerogative the difference is justified, 
for, as we have seen above, Prerogative can no more change the rules 
administered by prize courts than it can any other rules of law. It was 
with reference to this kind of an order that the court in the case of The 
Zamora used the language that has misled the newspapers. Perhaps a 
court in war time, making a decision on sound constitutional grounds, 


3 Ipse autem rex, non debet esse sub homine, sed sub deo et sub lege, quia lex facit 
regem. BRACTON, Bk. I, Ch. 8. See 12 Co. Rep. 63; 12 id., 74. 

* See The Maria, 1 C. Rob. 340; The Walsingham Packet, 2 C. Rob. 77; The Re- 
covery, 6 C. Rob. 341; The Fox, Edw. Adm. 311; The Lucy, Edw. Adm. 122; The 
Ostsee, 9 Moore P. C. 150. 

5 3 PHILLIMORE, INTERNATIONAL Law, §§ 433-436; 2 HALLECK, INTERNATIONAL 
Law, Ch. 32, § 109. 

6 Mortensen »v. Peters, 14 Scot. L. T. 227. See The Zamora, 32 T. L. R. 436, 440; 
Regina v. Keyn, 2 Ex. Div. 63, 160; Maisonnaire v. Keating, 2 Gall. (U. S.) 325; The 
Amy Warwick, 2 Sprague 123, 130. WESTLAKE, INTERNATIONAL Law, Part II, 
318; 1 Scott, HaGuE PEACE CONFERENCES OF 1899 & 1907, 466 e¢ seq.; W. E. Wil- 
kinson, “The Law Administered by Prize Courts,” 36 Can. L.T. 530. But see TAYLOR, 
INTERNATIONAL PuBLic Law, § 32. 

J 7 See The Fox, Edw. Adm. 311; The Lucy, Edw. Adm. 122; 3 PHILLIMORE, 654~ 
57- 


| 
q 
q 

t 
| 
i 


68 HARVARD LAW REVIEW 


but still one that pleases neutrals, may be forgiven if it draws a little 
of the holy sanction of the law of nations to its aid. 

The same thing may explain the language of the early cases that we 
have spoken of. Until well into the last century “Order in Council” 
meant an Order by the King; the delegation of legislative power to His 
Majesty in Council is, in anything like its present prevalence, quite 
modern.* Faced with an order strictly by Prerogative, the older courts, 
like the Privy Council now, refused to follow it, and relied on the Law 
of Nations or the Law of Nature as one reason for their holding. It can- 
not be doubted that a modern court, faced with an Order in Council 
— under real legislative delegation of authority, would follow out the 
Order. 


PricE MAINTENANCE AT CoMMON LAW AND UNDER PROPOSED LEGIS- 
LATION.—A movement has long been on foot to secure to manufacturers 
of trade-marked articles the statutory right to fix by contract the prices 
at which their products shall pass through the channels of distribution 
down to the ultimate consumer.'! The promoters of this legislation con- 
tend, and some cases support their view,” that such right exists on com- 
mon law principles.* Whatever restraint is laid on competition among 
distributors by this policy they maintain is not injurious, but beneficial 
to the public, and necessary under modern methods of business to protect 
the quality of, and market for, the manufacturer’s trade-marked prod- 
uct.4 At first glance, the manufacturer’s alignment with jobber and 
retailer to secure this legislation seems anomalous, for what profits distribu- 
tors receive apparently should not concern him.> According to tradi- 
tional economic theory, the smaller the retail price the larger the volume 
of sales, with correspondingly increased profits to the manufacturer. 
But practice finds the manufacturer allied with jobber and retailer for 
reasons psychological and pecuniary. By nature he is prone to support 
the existing system of distribution against the innovations of price-cutters, 
and moreover, he may believe that his valuable trade-mark loses on the 
‘cheap bargain counter respectability and prestige. To self-interest, 
however, he ascribes his position. Trade-marked or “identified” goods, 
it is asserted, are advertised by nation-wide campaigns conducted by their 


8 See MAITLAND, CONSTITUTIONAL HISTORY OF ENGLAND, 387 e¢ seq. 


1 Stephens Bill, 64th Congr., rst Sess. H. R. 13568. 

. 2 Grogan v. Chaffee, 156 Cal. 611, 105 Pac. 745; Park v. National Wholesale Drug- 
gists’ Ass’n, 175 N. Y. 1,67 N. E. 136; Fisher Flouring Mills Co. v. Swanson, 76 Wash. 
649, 137 Pac. 144; Walsh v. Dwight, 40 App. Div. (N. Y.) 513; Commonwealth ». 
Grinstead, r11 Ky. 203, 63 S. W. 427; National Phonograph Co., Ltd. v. Edison-Bell 
Consolidated Phonograph Co., Ltd., [1908] 1 Ch. 335. See Report of Committee on 
Maintenance of Prices, 4th Annual Meeting, Chamber of Commerce of the United 
States. Contra, W. J. Shroder, “‘ Price Restriction on the Re-Sale of Chattels,” 25 Harv. 
L. REv. 59. 

3 See ie G. Brown, “The Right to Refuse to Sell,” 25 YALE L. J., 194. 

4 See G. H. Montague, ‘Should the Manufacturer have the Right to Fix Selling 
Prices?” 63 ANNALS OF THE Am. AcaD. OF Pot. & Soc. Sci. 55. W.H. Ingersoll, “The 
Answer to Macy’s,” PrinTER’s Ink, May 6, 1915. E. S. Rogers, “Predatory Price 

- Cutting as Unfair Trade,” 27 Harv. L. Rev. 139. Hearings on H. R. 13568, May 30 
and June 1,1916. 
5 F. W. Taussig, “ Price-Maintenance,” Am. Ec. REv., Mar., 1916, p. 170. 
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makers, and become standard articles universally known by name and 
price. For a department store to cut to eighty-nine cents the watch 
that made the dollar famous means that all retailers have to follow suit, 
whereupon they are killed off one by one or, at least, bring price-reducing 
pressure on the manufacturer through the jobber, and moreover push 
other articles in plate of the less profitable “leaders.” Deterioration in 
the quality of trade-marked goods is said to result, and with no compen- 
sating gain, because the aim of the piratical price-cutter is asserted to be 
merely to lure the gullible public into a bad bargain on unknown goods.® 

The opponents of price maintenance, who find their leaders among the 
large department stores and the chain retail store concerns, contend that 
an artificial uniformity of prices prevents the operation of forces, such as 
differences in location, business acumen and adventurousness, and sup- 
presses economic advantages flowing from large scale operations. This 
agitation they dub an attempt by a vested system to defend itself against 
the experiments being made to develop a goods-distributing mechanism 
more in conformity with social needs.’ 

What is the result of judicial attempts to adjudicate these conflicting 
interests? Diametrically opposed decisions. State courts have reasoned 
that the common law permits price agreements framed through neces- 
sity to enable manufacturers to maintain the standard of their goods and 
to protect consumers from the deception of unscrupulous traders, even 
though the cost may be a limitation of competition among distributors.® 
The United States Supreme Court, in the case of Dr. Miles Medical Co. v. 
Park & Sons Co.,° decided that a system of price-maintenance contracts, 
to control the price of a monopolized commodity, was illegal, at common 
law and under the Sherman Act. There are experts, both in law and 
economics, who have given intensive study to the subject, and they too 
take opposing sides.!° The conclusion is inevitable that a solution one 
way or the other of this problem by sitting in banc is impossible; eclectic 
experimentation seems to be the way to reach a just social arrangement 
that will combine the advantages and eliminate the evils of both systems. 
This means that the problem cannot be solved on the basis of known 
facts, by an absolute declaration of rights one way or the other, but by 
an adjusting and harmonizing of manufacturing and distributing ele- 
ments so that they may work, not as conflicting forces, but as parts of a 
single social organism. 

The chief merit in the Stevens Price Maintenance Bill is its embodiment 
of this attitude. It aims to secure the right to maintain prices, but it 
does not raise adequate safeguards against the dangers of the system. 
A manufacturer may obtain the right by filing with the Federal Trade 


6 See Fisher Flouring Mills Co. v. Swanson, 76 Wash. 649, 669; 137 Pac. 144, 151. 
See also, Ingersoll, Montague, and Rogers, supra, note 4. 

7 See Minority Report of the Committee on Maintenance of Prices, supra, note 2. 

8 See note 2, supra. 

9 220 U. S. 373. Attempts have been made to distinguish this case on the ground 
that the commodity involved was a monopoly and that where that element was lacking 
price maintenance was legal. See R. G. Brown, note 3, supra. A more logical deduc- 
tion, however, would be that if price maintenance were illegal in the case of a legal 
monopoly it would be so a fortiori in case of an ordinary article. 

10 See Taussig, note 2, supra. Hearings on H. R. 13568, May 30 and June 1, 1916. 
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Commission a list of prices and complying with these conditions: first, 
the commodity must be available to all on equal terms; second, it must 
be in competition with other similar articles; and third, there must 
have been no collusive price-setting with competitors. Of course the 
Sherman Act provides the last two conditions. Other details provide for 
practical flexibility." Stiff, unreasonable prices, however, the danger of 
this price-maintenance system and the bugbear of its opponents, are not 
guarded against."* The assumption that publicity will bring fairness 
seems unwarrantable. Instead of being a bureau for the burial of price 
lists, the Commission should have the power to refuse registration to 
goods unduly dear. Protection to the public is the price manufacturers 
and distributors should pay for protection to themselves. Under the 
proposed bill equity would probably refuse specific performance of a filed 
price-maintenance contract should the price-cutter prove that his vendor 
was mulcting the public, but the more desirable arbiter of reasonable- 
ness, both for the sake of uniformity and for the sake of expertness, is 
the administrative commission. Under this system a palpably unfair 
refusal on the score of unreasonable price, monopoly, or collusive price- 
setting by the Commission would be subject to correction by the courts." 
Apart from this check the findings of the Commission should-be conclu- 
sive in any suit to enforce rights under the bill. 

Securing the right to maintain prices through contract is by no means 
the only object sought by the bill. In an obscure way it seeks to apply 
the doctrine of equitable servitudes to branded articles, that is, to compel 
all to sell the goods at the set price though they may not have purchased 
them under a price-fixing contract but had notice of the price restriction — 
a necessary concomitant of the contractual right if the latter is to be 
effectual. The common law has always opposed restrictions on chattels, 
and it is not clear that equity would enforce such on the view that the 
statute under discussion, by legalizing contractual restrictions on price, 
has overthrown the common law antipathy."* Therefore the bill provides 


1 The bill provides for (1) seasonal disposal sales; (2) procedure in case of winding 
up business of manufacturer or dealer; (3) disposal of deteriorated goods. In all 
cases the manufacturer is given the opportunity to repurchase before the set price may 
be departed from. 

2 See Taussig, supra. 

3 Texas & Pac. Ry. Co. v. Abilene Cotton Oil Co., 204 U. S. 426. 

4 For the assumption of rightness of:legislative conduct, where the court is unin- 
formed, see Hadacheck v. Sebastian, 239 U. S. 394, 413. 

4% The bill is not explicit on this point, which is allotted space in inverse proportion 
to its importance. Really the constitutionality of the bill turns on this element. How- 
ever, the only intimation of its inclusion comes in the section relating to the retail 
price of the articles registered> At the set price must the articles be sold “from what- 
ever source acquired.” This strikes one as an attempt to make the weakest link look 
like no link. 

16 An analogy on this point is sometimes drawn from the right to impose restrictions 
on articles manufactured under a patent, the argument being that society’s interest in 
the progress of invention overrides the common law antipathy to restraints on per- 
sonalty. This policy overruled, the theory of equitable servitudes is held to apply to 
chattels. The patent cases, however, rest upon quite a different theory. A patentee 
has the exclusive rights to make, use, and sell the embodiments of his invention. Since 
these rights are separable and may be granted independently of one another, Dorsey 
Revolving Harvester Co. v. Bradley Mfg. Co., 12 Blatchf. (U. S.) 202, 204, he may sell 
a patented article and grant a limited right of user — for example, a license to use 
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that the listed articles must be sold at the fixed price, whether acquired . 
under a contract or otherwise. 

The result is that Congress by passing the bill would be providing for 
the regulation of the price of branded goods through all turnovers down 
to ultimate consumption, though all but the first sale of the goods may 
have taken place within a state among local dealers. This entails the 
proposition — once interstate goods always interstate, until withdrawn 
from the arteries of trade. What is the law? A sale of an article from 
without a state by an importer or his agent falls within the bounds of 
interstate commerce; !’ a sale by his vendee pursuing the latter’s own 
business does not.!* Apparently, therefore, the right contended for by 
the advocates of set prices is not the subject of federal legislation. But 
a more fundamental view unfolds itself. The purpose of the making of 
goods is their consumption, and the manufacturer must then get his 
goods to consumers. A direct transportation and sale over a state line 
are undeniably interstate commerce. It would seem that the interpola- 
tion of the aid of distributors should not affect the essential unity of the 
operation. For the more nearly the jobber and retailer in fact approxi- 
mate agents of the manufacturer, e. g., the manufacturer’s recent efforts 
to aid and instruct the retailer with special advertising devices and special 
publicity experts, the more truly does the manufacturer sell directly to 
the consumer.!® 


with supplies bought from him. Any violation is an infringement of the exclusive right 
of user retained by the patentee, is a tort, and may be enjoined. Henry v. Dick Co. » 224 
U. S. 1. On the theory of the cases this ruling does not allow the imposition of equi- 
table servitudes on patented articles, for the patentee retains no property interest, but 
its use beyond certain limits is forbidden as an encroachment upon an exclusive fran- 
chise. See 25 Harv. L. REv. 641; 10 Harv. L. Rev. 1. Furthermore, it has been 
held that a patentee cannot sell and yet retain so much of his exclusive selling privilege 
as to render a resale at other than his set price an infringement, on the ground that the 
first sale exhausts the exclusive right to sell under the statute. Bauer v. O’Donnell, 
229 U. S. 1. The distinction between the interpretation of the words “use” and 
“sell” in the patent statute is unsound in principle and lends support to those who 
view these cases as an unconscious application of the doctrine of equitable servitudes 
to chattels. See 27 Harv. L. Rev. 73. This doctrine, it is said, applies only to using, 
and selling is not using. Equitable servitudes as applied to realty have never com- 
prised restrictions on resale price because vendors of realty are not interested in its 
resale price as in the case of standard articles of commerce; therefore, because certain ~ 
restrictions allowed on the latter under the interpretation of a statute happen to be 
confined to the same type as those applied to realty, it cannot be concluded that they are 
of the nature of equitable servitudes. The patent cases, consequently, are not au- 
thority for the proposition that once the right to contract concerning resale prices is 
recognized it is so inconsistent with the continuance of the common law policy disallow- 
ing restraints on articles of commerce that the doctrine of equitable servitudes may be 
applied. It should be noted that where the right to contract on resale prices has re- 
ceived judicial sanction, it is held that purchasers with notice cannot be bound by any 
restrictions. Garst v. Hall, 179 Mass. 589, 61 N. E. 219; Bauer & Cie v. O’Donnell, 
229 U.S. 1; Bobbs-Merrill v. Straus, 210 U. S. 339; Taddy & Co. v. Sterious, [1904] 1 
Ch. 354. See Fisher Flouring Mills Co. ». Swanson, 76 Wash. 649, 137 Pac. 144. 
Contra, N. Y. Bank Note Co. v. Hamilton Bank Note Co. ., 28 N. Y. App. Div. 41; 
Murphy ». Christian Press, etc. Co., 38 ibid., 426. 

17 Rearick v. Comm. of Pennsylvania, 203 U.S. 507. 

18 Banker Bros. Co. v. Comm. of Pennsylvania, 222 U. S. 210; Brown v. Maryland, 12 
Wheat. 419. See State v. Flanelly, 96 Kan. 372, 382, 152 Pac. 22, 26. 

19 G. H. Montague, “Should the Manufacturer have the Right to Fix Selling Prices?” 
63 ANNALS oF Am. Acap. Pot. & Soc. Sct. 55. 
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Tue LEGALITY OF CONTRACTS OF SALE WHICH PROHIBIT THE PuR- 
CHASER-RETAILER FROM HANDLING GOODS OF THE WHOLESALER’S Com- 
PETITORS. — At common law a restraint on trade was lawful only if it 
was both reasonable and partial in its effect.!. At the close of the nine- 
teenth century the English courts made the reasonableness of the re- 
straint the sole test of its legality.2 In the United States the Sherman law, 
at first thought to prohibit even reasonable restraints,’ was in 1911 con- 
strued to be no different from the later common law. Since under either 
the test of a restraint’s legality is its reasonableness in view of all the 
circumstances of the particular case, it is apparent that no rule can be 
formulated as to the lawfulness of contracts of sale in which the purchaser 
agrees to buy from no competitor of the seller’s.* In recent years, to 
insert such a provision in their contracts of sale has become the settled 
policy of many wholesalers. It is, like the price-maintenance proviso 
with which it is so often found,’ an attempt by the seller to limit competi- 
tion (though here a different sort of competition) in the retailing of his 
goods. It is another phase of the modern wholesaler’s endeavor to take 
into his own hands control of the whole process of distribution, in order to 
protect himself against inefficient, unscrupulous, or unenthusiastic re- 
tailers. Such a contract assures the seller of whole-hearted “pushing” 
of his goods by the retailer, while at the same time it effectually limits 
the field in which the wholesaler must meet the competition of his rivals. 
It is interesting to compare development in this field of distribution with 
human actions in the case of buying and selling of labor. In the latter, 
courts have differed as to the right to conscript neutrals; here the whole- 
salers in their competition among themselves seek to enlist the aid of 
retailers. Whether this conduct is permissible depends on whether the 
aims of the wholesalers are founded on the legitimate demands of their 
business and outweigh the sacrifices the community must make to give 
them rein. Such contracts have in the past usually been held valid at 
common law,* as well as under the Sherman law.’ 


1 See MATTHEWS AND ADLER, RESTRAINT OF TRADE, 2 ed., 38, 39. The common- 
est examples of partial restraints are restraints limited in time or in locality. Cf. the 
cases in note 15. ‘ 

2 Nordenfelt v. Maxim Nordenfelt Guns and Ammunition Co., [1894] A. C. 535. 
See the criticism of this case in MATTHEWS AND ADLER, supra. For an Australian view 
of the change in economic policy indicated by this decision, see B. A. Ross, ‘‘ Freedom 
of Trade,” 5 Commonw. L. REv. 241. 

— Augustine L. Humes, “‘The Power of Congress over Combinations,” 17 Harv. 
. REv. 83, 87. 

4 But cf. Roland R. Foulke, “Restraints on Trade,” 12 Cor. L. Rev. 87, 132. Mr. 
Foulke overlooks the fact that a combination is none the less a combination if made up 
of an individual seller and an individual buyer, than if made up of a group of sellers and 
a group of buyers. 

5 Many of these cases deal also with the subject of price maintenance. For a consid- 
eration of price maintenance at common law and under proposed legislation, see 30 
Harv. L. Rev. 68. 

6 Brown v. Rounsavell, 78 Ill. 589 (1875) (sale of machines); Peerless Pattern Co. v. 
Gauntlett Dry Goods Co., 171 Mich. 158, 136 N. W. 1113 (1912) (patterns); J. W. 
Ripy & Son v. Art Wall Paper Mills, 41 Okl. 20, 136 Pac. 1080 (1913) (wall paper); 
Joseph Schlitz Brewing Co. v. Travi, 179 Ill. App. 269 (1913) (beer). But cf. Purington 
». Hinchcliff, 219 Ill. 159, 76 N. E. 47 (1905) (bricks). 

7 See W. T. Rawleigh Medical Co. v. Osborne, 158 N. W. 566, 568 (Ia.) (1916) 
. (drugs); Pictorial Review Co. v. New Model Dry Goods Co., 185 S. W. 1199 (Mo. 
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Recently contracts of this type have been assailed ® as a violation of the 
state laws against trade restraint, and the attack thus far seems to have 
been fairly successful. Most of the state statutes follow the Sherman 
law, but in at least three !° states statutes have explicitly made contracts 
of this kind unlawful. The language of the latter is somewhat similar to 
that of section 3 of the Clayton law." This act, however, prohibits such 
sales (and leases) only in the event that their effect “may be to sub- 
stantially lessen competition or tend to create a monopoly in any line 
of business.” Upon the construction of the word “substantially,” of 
course, depends the whole vitality of this section of the Clayton law. 


App.) (1916) (patterns). Cf. the curious case of Continental Wall Paper Co. ». Voigt 
& Sons Co., 212 U. S. 227 (1909) (wall paper). 

8 This assault is undoubtedly due (a) to the tremendous increase in contracts of 
this nature and (b) to the widespread publicity given to the provisions of the recent 
Clayton law concerning such contracts. It may be observed that identical contracts 
thas same wholesaler have been simultaneously attacked in different states more 

once. 

9 Massachusetts: Rev. L. MAss., 1902, c. 56, § 1, prohibiting such contracts, is 
absurdly construed to mean nothing, in Butterick Pub. Co. v. Fisher, 203 Mass. 122, 
89 N. E. 189 (1909) (patterns). 

North Carolina: N. C. Pus. Laws, ror1, c. 167, § 1, subsec. a, is enforced, and the 
pe 1 void, in Standard Fashion Co. v. Grant, 165 N. C. 453, 81 S. E. 606 (1914) 

atterns). 

South Dakota: Laws oF 1909, c. 224, was held not to prohibit the contract in Sul- 
livan v. Rime, 35 S. D. 75, 150 N. W. 556 (1915) (patterns.) 

Wisconsin: Stat. Wis., § 1747 e, held not to prohibit the contract, since only a partial 
restraint was imposed, in Sullivan v. Rose, 158 Wis. 414, 149 N. W. 158 (1914) (beer). 

Texas: In Texas such contracts are now expressly made illegal by arts. 7796, 7798, 
and 7807 of Tex. Crv. Stat. Under an earlier and less specific statute a contract of 
this nature was held illegal. Simmons ». Terry, 79 S. W. 1103 (Tex. Civ. App.) (1904) 
(gloves). Recent cases holding such contracts unlawful are Segal ». McCall Co., 184 
S. W. 188 (Tex.) (1916) (patterns); W. T. Rawleigh Medical Co. v. Fitzpatrick, 184 
S. W. 549 (Tex. Civ. App.) (1916) (drugs); Pictorial Review Co. v. Pate Bros., 185 
S. W. 309 (Tex. Civ. App.) (1916) (patterns); T. W. Rawleigh Medical Co. 2. Gunn, 
186 S. W. 385 (Tex. Civ. App.) (1916) (drugs); Wood v. Texas Ice and Cold Storage 
Co., 171 S. W. 497 (Tex. Civ. App.) (1914) (ice); Carroll v. Evansville Brewing Ass’n, 
179 S. W. 1099 (Tex. Civ. App.) (1915) (beer). In Celli v. Galveston Brewing Co., 186 
S. W. 278 (Tex. Civ. App.) (1916), the court held that the statute was not intended to 
restrict a landlord in the use of his premises, and that accordingly it did not apply to 
a brewery which leased its saloon to a “retailer” who contracted to sell the lessor’s 
beer exclusively. It is submitted that whether the contract is or is not a part of a lease 
or conveyance of realty, is entirely immaterial. 

10 Massachusetts, North Carolina, and Texas. 

1 38 Stat. 730. This section reads: Sec. 3. That it shall be unlawful for any per- 
son engaged in commerce, in the course of such commerce, to lease or make a sale or 
contract for sale of goods, wares, merchandise, machinery, supplies or other com- 
modities, whether patented or unpatented, for use, consumption or resale within the 
United States or any territory thereof or the District of Columbia or any insular pos- 
session or other place under the jurisdiction of the United States, or fix a price. 
charged therefor, or discount from, or rebate upon such price, on the condition, 
agreement or understanding that the lessee or purchaser thereof shall not use or deal in 
the goods, wares, merchandise, machinery, supplies or other commodities of a com- 
petitor or competitors of the lessor or seller, where the effect of such lease, sale, or 
contract for sale or such condition, agreement, or understanding may be to substan- 
tially lessen competition or tend to create a monopoly in any line of commerce. 

2 Tn the first prosecution under this section, leases of patented machinery with re- 
strictions on purchase from th r’s competitors, which had been held lawful under 
the Sherman law, were held to B€ within the inhibition of this section. United States ». 
United Shoe Machinery Co., 234 Fed. 127 (1916). 
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Since a number of specific prohibitions are made, it may be that the 
courts will construe it as at least an advance upon the Sherman law. 
To do that, however, they would have to hold that “substantially” in 
the Clayton law means less than “unreasonably” in their construction 
of the Sherman law. But, unless that is done, the Clayton law, like its 
predecessor, will be no more than an enactment of the common law." 
The legality of contracts of sale which contain a stipulation that the 
buyer shall not handle a competitor’s goods is, then, to be determined in 
general " by the reasonableness of the restraint thus imposed. That the 
contracts impose a restraint on trade is clear. That the restraint may be 
a serious danger to the community is equally clear, for it is easily possible 
for a wholesaler, by an extensive system of such contracts, to close to all 
competitors the markets of a community or even of a state.’® Theoretic- 
ally new retailers would then set up, but the inertia that would have to be 
overcome renders that mode of relief a most uncertain one. By this 
monopoly the public necessarily suffers to at least as great a degree as 
the wholesaler benefits.!7 Against this consideration must be weighed 
only the wholesaler’s contention that such contracts are necessary in 
order to insure a proper distribution of his goods. What constitutes a 
reasonable restraint is, of course, a question of fact for the court in each 
case; but that many of the contracts with “tying” clauses are an un- 
reasonable restraint and a substantial lessening of competition, seems 
an unescapable conclusion. What is “reasonableness,” however, must 
inevitably depend upon the economic views of our courts, which are 
based upon the expressed policy of Congress, and, sometimes to a greater 
degree, upon the desires and needs of business, expressed or unexpressed. 


13 That contracts of this sort, where the wholesaler and the retailer are in different 
states, are interstate commerce, and hence to be governed by the Sherman and Clayton 
laws, is admitted by the Texas courts in the cases in note 9. But they then proceed‘ 
to apply the law of Texas, upon the theory that part of the contract — the resale of 
the goods by the retailer — is to be performed wholly in Texas. See especially Segal v. 
McCall Co., supra. It can hardly be doubted that such transactions are interstate 
commerce, subject to the federal laws, and there is little to support the Texas theory 
that as regards enforcement they are subject to the state law also. In most cases, in 
fact, the retailer neither expressly nor impliedly contracts to resell the goods within 
the state. Even if he did so contract, the application of the state law to other portions 
of the contract is hardly warranted. Nor does the fact that the prohibited purchase 
from a competitor may be an intrastate transaction amount to such a warrant. But 
nevertheless in Peerless Pattern Co. v. Gauntlett Dry Goods Co., and J. W. Ripy & 
Sons v. Art Wall Paper Mills, supra, also, common law (i. e., state law) was applied to 
transactions which were really interstate commerce. But cf. J. B. Watkins Medical 
Co. v. Holloway, 182 Mo. App. 140, 168 S. W. 290, where the correct view is taken. 
It should be remembered that Congress has power to regulate purely intrastate 
business, under certain conditions. See Gibbons v. Ogden, 9 Wheat. 1, 204. 

4 Tt should be noticed that the restraint is valid if attached to a contract of agency, 
in which the goods are sent to the retailer on consignment. Cole Motor Car Co. »v. 
Hurst, 228 Fed. 280 (1915) (motor cars). 

18 Some state courts hold the contracts legal because the restraint which they impose 
is only a partial one. J. W. Ripy & Sons Co. v. Art Wall Paper Mills; Sullivan v. 
Rose, supra. 

16 Tn reading these cases one is struck by the fact that so many of them involve iden- 
tical contracts of the same wholesaler and also of the same industry. Especially in the 
pattern business are these contracts in fashion. 

17 Unless such contracts did “substantially lessen gmpetition,” they would hardly 
be made to the extent that they are now, in so many"different industries — ice, beer, 
patterns, wall paper, gloves, drugs, machinery, motor cars, and bricks. 
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The policy of our government is at present expressed inconsistently as 
well as incoherently.'* And that business in general desires the lawful- 
ness of such contracts as these seems doubtful in the extreme. 


Is LEGISLATIVE ABOLITION OF THE INJUNCTIVE REMEDY IN LABOR 
Disputes UNCONSTITUTIONAL? — A recent Massachusetts case is a curi- 
ous commentary on the practical effects of the Newtonian theory of gravi- 
tation as applied to government. The defendants, members of a trade 
union desirous of forcing the plaintiffs, members of a rival organization, 
to join their number, brought pressure on the latter’s employers to compel 
them to discharge the plaintiffs. A statute provided that no injunction 
should be granted in any case between employers and employees, or 
between persons employed and persons seeking employment, unless neces- 
sary to prevent irreparable injury to property, and that for this purpose 
the right to enter into the relation of employer and employee should 
not be a property right.!_ Disregarding this statute as violative of the 
Fourteenth Amendment of the Constitution of the United States the court 
granted the plaintiff’s prayer for an injunction. Bogni v. Perotti, 203 
Mass. 26, 112 N. E. 853. 

In the first place not much sympathy can be expressed with the tech- 
nique of the legislation here in question. It involves two assumptions of 
a highly questionable character: first, that equity will interfere only 
when the right threatened is a right of property; second, that what was 
property can cease to be so by legislative fiat. The suggestion of an 
intent to outflank the Fourteenth Amendment is not a good character 
for an act to carry on its face. “No statute is a good risk which invites 
cautious judges to hamstring it.” The plain purpose of the act, how- 
ever, and the result in fact of all its language is to prevent the use of in- 
junctions in labor difficulties where no violence or injury to tangible 
property is threatened. The court by its decision must deny the valid- 
ity of this purpose and result as well as the assumptions of the accom- 
panying language. 

The court argues that the right to dispose of one’s labor free from the 
sort of interference here practiced is a property right which the legis- 
lature cannot despoil by removing it from the scope of the only effec- 
tive remedy provided by the law for the specific protection of property. 
Such action, the court asserts, is to discriminate between this right and 


18 For a lucid enumeration of the five economic policies open to us, see Henry R. 
Seager, “The New Anti-trust Acts,” 30 Po. Sct.Q. 448. The first —/aissez faire—can 
be of only academic interest now. The others are, in order, enforced competition, 
(which the first interpretation of the Sherman law expressed), regulated competition 
(the Sherman law at present), regulated combination, and government ownership. 
The Clayton law is apparently based upon a jumbling of the second and the third of 
these policies. 

For a statement of the economic policy back of the Sherman law, see M. S. Hot- 
tesheim, “The Sherman Anti-trust Law,” 44 Am. L. REy. 827, 852. Cf. B. A. Ross, 
“Freedom of Trade,” supra, at 240. 


1 Mass. Acts 1914, c. 778. 
2 John M. Maguire, “State Liability for Tort,” supra, p. 36. 
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—_ rights of property. and to deprive it of equal protection of the 
WS. 

An indispensable preliminary to a solution of this constitutional prob- 
lem is to visualize a bit of judicial history. When the courts were pre- 
sented with the question of the legality of labor unions and the methods 
these organizations might employ to gain their ends, they based their 
decisions, more or less consciously, upon considerations of social policy.* 
In deciding on the legality of such actions as pursued by the defendants 
in the principal case, courts have reached different conclusions.‘ The 
Massachusetts Supreme Court, Mr. Justice Holmes dissenting, pro- 
nounced against the legality of the conscription of neutrals.> This de- 
cision on what is essentially a question of social policy the Massachusetts 
legislature has attempted to reverse by the statute presented in the prin- 
cipal case, but now the court says that the Constitution of the United 
States forbids any impairment of this recognized property right by elimi- 
nation of remedies. It must be stated frankly that the court is using 
the Constitution to impose its views of social policy on the state.6 Those 
state courts that recognized the conscription of neutrals equally decided 
a question of social policy, but as this view coincided with the legislative, 
no clash occurred on the battlefield of constitutional law.” 

But even though this survey shows that we are dealing with a conflict 
between the social and economic views of two coérdinate branches of the 
government over a problem intrinsically legislative, it is perhaps better 
to admit that the freedom to contract with regard to labor unrestrained 
by secondary labor boycotts is now, in view of past decisions, a right of 
property. Then arises the question whether the legislature had the right 
to discriminate between this and other forms of property in regard to 
injunctive remedies.* Not only is there a discrimination relative to other 


3 See the great opinion by Shaw, C. J., in Commonwealth v. Hunt, 4 Met. (Mass.) 
111; also the a of Holmes, J., in Vegelahn v. Guntner, 167 Mass. 92, 104, 44 N. E. 
1077, 1079. In Plant v. Woods, 176 Mass. 492, 502, 57 N. E. 1o11, 1015, the court 
said: “The necessity that the plaintiffs should join this association is not so great, 
nor is its relation to the rights of the defendants, as compared with the right of the 
plaintiffs to be free from molestation, such as to bring the acts of the defendants under 
the shelter of the principles of trade competition. Such acts are without justification, 
and are therefore malicious and unlawful.” 

4 These cases have recognized acts as lawful. National Protective Ass’n of Steam 
Fitters and Helpers v. Cumming, 170 N. Y. 315, 63 N. E. 369. Lindsay & Co. v. Mon- 
tana Federation of Labor, 37 Mont. 264, 96 Pac. 127. Parkinson Co. v. Building 
Trades Council, 154 Cal. 581, 98 Pac. 1027. Contra: Brennan v. United Hatters of No. 
Am., 73 N. J. Law 729, 65 Atl. 165. Erdman v. Mitchell, 207 Pa. St. 79, 56 Atl. 327. 

5 Plant v. Woods, 176 Mass. 492, 57 N. E. 1011. In his dissenting opinion Mr. 
Justice Holmes dwells on the nature of the problem involved and the proper mode of 
approach to a solution. 

6 The question involved in this case was presented by another Massachusetts case 
recently decided. Commonwealth v. Boston & Me. R., 222 Mass. 206, 110 N. E. 
264. See the suggestive article of Professor Felix Frankfurter, “Hours of Labor and 
Realism in Constitutional Law,” 29 Harv. L.‘REv. 353-372. 

7 This situation rouses interesting speculation. Suppose that the legislature should 
declare illegal the compound labor boycott legalized by the courts. It cannot reason- 
ably be imagined that this statute could be attacked as unconstitutional, yet it pre- 
sents the converse of the principal case. Here the question of property rights cannot 
be put forward to obscure the legislative nature of the problem. 

® For treatment of this and similar constitutional questions along the proper line 
of approach, see: Muller v. Oregon, 208 U. S. 412; Ritchie & Co. v. Wayman, 244 Ill. 
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species of property, but also to freedom of contract in other than labor 
situations. The court should not declare unconstitutional this distinc- 
tion between remedies for different classes of property, unless the classi- 
fication is clearly arbitrary or unreasonable.® Whether this can be said 
in the case of the legislation now in question need not be finally decided 
here. It is sufficient to point out that a decision cannot be reached by 
trying to piece statute and Constitution together like a jig saw puzzle.!® 
There is necessary a thoroughgoing study and appreciation of the facts, 
as well as of the policy sought to be enforced by the legislative act in 
question." Only if after such investigation the court is still convinced 
that the classification is without reasonable basis should it declare the 
action of the legislature void. The unfortunate method of the statute, 
and perhaps insufficient pressing in argument of the social data, are un- 
doubtedly responsible for the unsatisfying character of the decision that 
was rendered. 


CoNSTITUTIONALITY OF A TAX ON INCOME DERIVED FROM Exports. 
— A recent case raises the question whether there are not certain sources 
of income, other than those specifically enumerated in the Federal In- 
come Tax Law of 1913,' which are exempt from taxation. A corporation, 
whose business consisted largely in exportation, sought to recover such 
proportion of the corporate income tax as was paid on their export trade. 
They contended that it was an unconstitutional export tax,? but it was 
held that they might not recover. Peck & Co. v. Lowe, 55 N. Y. L. J. | 
981 (U.S. Dist. Ct., S. Dist. N. Y.). It is certainly arguable that a tax 
on net incomes, derived to a large extent from exporting, is a tax on ex- 
ports. The question is a new and very close one, and can be approached 
only by analogy and analysis. It is clear that a tax on the various in- 
strumentalities used in exporting is unconstitutional. An income tax, 
however, attaches to the proceeds after the actual act of exportation is 
completed, and so the “instrumentalities” cases are not conclusive in 


509, 91 N. E. 695; Miller v. Wilson, 236 U. S. 373; People v. Schweinler Press, 214 
N. Y. 395, 108 N. E. 639; and Mr. Justice Holmes’ dissent in Adair v. United States, 
208 U. S. 161, 190. 

9 Hadacheck v. Sebastian, 239 U. S. 394, 413; Price v. Illinois, 238 U. S. 446, 452. 

10 For expressions of the line of approach insisted on, see Dean Pound’s article, “ Lib- 
erty of Contract,” 18 YALE L. J. 454; the paper by Professor Frankfurter referred to 
in note 6; the discussion in 28 Harv. L. REv. 790; and an article by Professor Ernst 
Freund, ‘Tendencies of Legislative Policy,” 27 INTERNAT. J. ETH. 1, 23-24. 

11 There should have been called to the attention of the court for instance the Eng- 
lish Trades Disputes Act, 1906, 6 Epw. 7, c. 47, § 3, and the debates that preceded its 
enactment; also the Australian solution of the problem. See Judge Higgins, “A New 
Field for Law and Order,” 29 Harv. L. REv. 13. Further discussion of value may be 
found in Gregory, “Government by Injunction,” 11 Harv. L. Rev. 487; Dunbar, 
“Government by Injunction,” 73 L. QUART. REv. 347; Allen, “Injunctions and Organ- 
ized Labor,” 28 Am. L. Rev. 878; Dean, “Government by Injunction,” 4 GREEN Bac 
540; Stimson, “The Modern Use of Injunctions,” 10 Pox. Sct. Quart. 189. 


1 38 Srar. at L. 166, 172. 

a é. S. Consr., Art. I, sec. 9. 

3 Fairbank ». U. S., 181 U. S. 283; U.S. 2. Hvoslef, 237 U. S. 1; Thames, etc. Ins. 
Co. ». U.S., 237 U.S. 19. But see Goodwin, “U. S. v. Hvoslef,” 29 Harv. L. REv. 469, 
where the doctrine of these cases is harshly criticised. 
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the present instance. On the other hand, goods are not relieved from the 
burdens that rest on all property similarly situated merely because they 
are intended for subsequent exportation.‘ But it does not follow from 
this that the proceeds of such goods (after the exportation thereof) may 
be taxed as income. The cases dealing.with taxes on gross incomes of 
corporations engaged in interstate commerce present a close analogy to 
the present situation. The various states may certainly tax the property 
of such corporations, along with other property within their territory, 
but since Congress regulates interstate commerce under the Constitu- 
tion, it becomes necessary to determine whether these gross income taxes 
are state taxes on the commerce itself, and hence unconstitutional. In 
these cases the courts, looking at the substance rather than at the form, 
have held them unconstitutional.6 Wherever possible, however, they 
are sustained as license taxes for the privilege of doing business in corpo- 
rate form,’ and, in so construing, the courts desert the rule of substance 
and go almost entirely on the form of the particular statute — whether 
or not it declares the imposition of a license or excise tax. Under this 
construction the Federal Corporate Income Tax of 1909 ® was declared 
constitutional as an excise.!° Such a rule of construction is unscientific 
and unsound,! but even under this theory the tax in the present case 
cannot be upheld as an excise; it must stand or fall as an income tax. It 
was passed after an amendment ” to the Constitution, rendered neces- 
sary by the decision in the Pollack Case, and intended to permit the 


4 Coe v. Errol, 116 U. S. 517; Cornell v. Coyne, 192 U. S. 418, 427. 

5 Pullman’s Car Co. v. Pennsylvania, 141 U. S. 18; Western Union, etc. Co. 2. 
Massachusetts, 125 U. S. 530, 552. 

® Philadelphia, etc. Steamship Co. v. Pennsylvania, 122 U. S. 326; Galveston, etc. 
R. Co. v. Texas, 210 U. S. 217. These cases overrule an earlier case upholding such a 
tax. See State Tax on Railway Gross Receipts, 15 Wall. (U.S.) 284. “It would seem 
to be rather metaphysics than plain logic for the state officials to say to the company: 
‘We will not tax you for the transportation you perform, but we will tax you for what 
you get for performing it.’ Such a position can hardly be said to be based on a sound 
method of reasoning.” Philadelphia, etc. Steamship Co. v. Pennsylvania, supra, at 
Pp. 336, per Mr. Justice Bradley. The application of this to the principal case seems clear. 

7 Maine v. Grand Trunk R. Co., 142 U. S. 217; New York v. Roberts, 171 U. S. 
658. 

8 See 24 Harv. L. REv.-563. ‘While the mere declaration contained in a statute 
that it shall be regarded as a tax of a particular character does not make it such if it 
is apparent that it cannot be so designated consistently with the meaning and effect 
of the act, nevertheless the declaration of the lawmaking power is entitled to much 
weight, and in this statute the intention is expressly declared to impose a special 
excise tax with respect to the carrying on or doing business by such corporation. . . .” 
Flint v. Stone Tracy Co., 220 U. S. 107, 145, per Mr. Justice Day. 

9 36 Stat. AT L. 112. 

10 Flint v. Stone Tracy Co., supra. 

1 “The distinction between a tax ‘equal to’ one per cent of gross receipts, and a tax 
of one per cent of the same, seems to us nothing, except where the former phrase is the 
index of an actual attempt to reach the property, and to let the interstate traffic and 
the receipts from it alone. . . . This is merely an effort. to reach the gross receipts, 
not even disguised by the name of an occupation tax, and in no way helped by the 
words ‘equal to.’” Galveston, etc. R. Co. v. Texas, supra, at p. 227, per Mr. Justice 
Holmes. See Gray, LimITATIONS OF TAXING PowER, 38. 

2 “The Congress shall have power to iay and collect taxes on, incomes, from what- 
ever source derived, without apportionment among the several states, and without 
regard to any census or enumeration.” U.S. Const., AMENDMENT 16. 

38 Pollack v. Farmers Loan, etc. Co., 158 U. S. 601. This case decided that income 
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taxation of incomes as such.“ And, as an income tax, it is indistin- 
guishable from the Gross Income Cases — in substance, by taxing the 
proceeds of exports it is taxing the exports themselves. The effect of 
such a tax is either to shift the burden to the consumer, to reduce the 
volume of exports through a rise in price, or to leave the burden on the 
exporter — all dependent on the elasticity of the demand for the particu- 
lar commodity, and the extent to which outside competition is possible.” 
In any case, this indirect effect is reached through the medium of a tax 
on exports. 

Assuming, then, that the tax in Peck & Co. v. Lowe is an export tax, 
still perhaps the Sixteenth Amendment by its broad language abrogates 
the constitutional prohibition against such a tax, in so far as it is laid 
on the income derived from exports. If it has such an effect, the case is 
obviously correct, but as yet no judicial opinion has been handed down 
on either side; the court in the principal case assumes that it does not 
have this effect, but expressly refuses to decide the question, reaching its 
decision by holding that the tax is not an export tax —a result with 
which we disagree. Since the amendment does not in terms repeal the 
constitutional prohibition, the repeal, if any, must be by implication. 
Repeals by implication are not favored, unless the earlier provision is so 
inconsistent with the later that the two cannot stand together.’ But 
there seems to be a clear repeal by the Sixteenth Amendment; if incomes, 
“from whatever source derived,” may be taxed, a prohibition against 
taxing exports (assuming that such a tax would be an export tax) is 
utterly inconsistent with the amendatory provision, and is consequently 
— thereby. The principal case may be sustained upon this 
ground. 


—, on realty and personalty were direct taxes, and unconstitutional unless appor- 
tioned. 

1 The present income tax taxes all persons, and so cannot be considered as an ex- 
cise tax; it is not applied solely to corporations and the like, as was the tax of 1909. 
The provision as to corporations is a part of the whole and cannot be separated there- 
from, and that whole is clearly a tax on income. In addition, the tax of 1909 specific- 
ally declared the imposition of an excise; the present tax is expressly laid on incomes 
without more qualification as to its purpose. , 

% See BASTABLE, PuBLIC FINANCE, 3 ed., 571. 

16 There is great diversity of opinion as to whether the amendment renders the in- 
come from state bonds, formerly exempt from federal taxation, open to the income 
tax. The answer depends upon whether the amendment be construed to open to taxa- 
tion income from all sources, income from exports among them. See (in accord with 
such construction): STATE PAPERS oF Gov. HUGHES, 1g10, quoted in Foster, INCOME 
Tax, 2 ed., par. 27; Opinion of Ex. Sen. Edmunds, 45 Conc. REcorp, 1957. See 
(contra such construction) Letter of Sen. Root, N. ¥Y. WorLp, 1 March, 1910, quoted 
in Foster, INcoME Tax, 2 ed., par. 27. 

17 U. S. v. Greathouse, 166 U.S. 601, 605. See 1 SUTHERLAND, STATUTORY CON- 
STRUCTION, 2 ed., par. 247}; SEDGWICK, STATUTORY AND CONSTITUTIONAL Law, 
97- 
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RECENT CASES 


ADVERSE PossEssIon — CONTINUITY — ADVERSE POSSESSION IN CONTEMPT | 
or Court. — In an action of trespass to try title plaintiff recovered judgment, 
and defendant was perpetually enjoined from trespassing on the land in ques- 
tion. Defendant continued to occupy the land for the period required by the 
Statute of Limitations. Plaintiff again brings an action of trespass to try title. 
Held, that title was acquired by adverse possession. Ludtke v. Smith, 186 S. W. 
266 (Texas). 

The case is more unique than difficult. It is well settled that the recovery of 
a judgment in ejectment, defendant remaining in possession, will not interrupt 
the running of the statute. Smith v. Trabue, 1 McLean 87, Fed. Cas. No. 
13116; Jackson v. Haviland, 13 Johns..(N. Y.) 229; Smith v. Hornback, 14 
Ky. 232; Mabury v. Dollarhide, 98 Mo. 198, 11 S. W. 611. In one case where a 
decree ordering a conveyance had by statute itself the operation of a convey- 
ance, an opposite result was reached. Gower v. Quinlan, 40 Mich. 572. But 
clearly an injunction, directed simply at the defendant personally, can have no 
effect on his relation to the land, which is the only thing the Statute of Limita- 
tions is concerned with. 


APPEAL AND ERROR — NoMINAL DAMAGES — REFUSAL TO REVERSE. — The 
plaintiff sued for a libel actionable per se according to a statutory definition, 
alleging no special damage. The trial court sustained the defendant’s demurrer 
to the declaration. The libel was of such a nature that no punitive damages 
were involved. Held, that, although the trial court erred in sustaining the 
demurrer, judgment be affirmed since only nominal damages are involved. 
Jones v. Register & Leader Co., 158 N. W. 571 (Iowa). 

It is a well-established rule that the upper court will not reverse an erroneous 
judgment in order to allow nominal damages. Harwood v. Lee, 85 Iowa 622, 
52 N. W. 521; Kelly v. Fahrney, 97 Fed. 176; East Moline Co. v. Weir Plow 
Co., 95 Fed. 250. But the dependence of costs upon a reversal makes an affirm- 
ance unjust. Moreover, there is a general exception to the stated rule if sub- 
stantial rights are involved. Lewis v. Flint, etc. Ry. Co., 153 Mich. 638, 23 N. 
W. 469. See Heater v. Pearce, 59 Neb. 583, 587, 81 N. W. 615, 616. It has been 
so held, for example, in actions for trespass to determine title. Wing v. Seske, 
109 N. W. 717 (Iowa); Harriss v. Sneeden, 104 N. C. 369, 10 S. E. 477. A 
similar decision was rendered in an action which, by establishing rights con- 
cerning a continuing nuisance, created an adjudication binding for any later 
case which might arise. Harvey v. Mason City, etc. R. Co., 129 Iowa 465, 
105 N. W. 958. In the principal case a substantial right might well be found 
in the interest of the plaintiff to have his reputation cleared by some sort of a 
decision in his favor. Nor would it be necessary to reverse judgment and 
remand the cause in order to protect the plaintiff. There is plenty of authority 
allowing the appellate court to render a final judgment itself. Roberts v. Corbin 
& Co., 28 Iowa 355; Yeoman v. Lasley, 40 Ohio St. 339. See Bernhardt v. 
Brown, 118 N. C. 700, 24 S. E. 715. And such procedure is not prevented 
by the Iowa code. See 1897 Iowa Conk, § 4139. 

BROKERS _ Waoworu: SALE OF STOCK — RIGHT OF CUSTOMER TO SIMILAR 
Stock NoT ACQUIRED FOR THE PURPOSE OF RESTITUTION.— A stockbroker 
purchased on credit for the plaintiff 100 shares, and at different times for other 
customers 180 shares, of a certain stock. He subsequently disposed of all stock 
of this kind. Later he acquired too shares of the same kind of stock. These 
shares were neither acquired nor held on behalf of any particular stockholders. 
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Upon his bankruptcy the plaintiff petitions for $2$ of these shares. Held, that 
the plaintiff may recover. Duel v. Hollins, 36 Sup. Ct. Rep. 615. 
By the weight of authority a customer has a property right in stock pur- 
chased on credit for him by a stockbroker. Richardson v. Shaw, 209 U. S. 365. 
| See 19 Harv. L. Rev. 529. Contra, Covell v. Loud, 135 Mass. 41. But the stock 
| is considered fungible and the broker is only required to keep for the customer 
_ sufficient stock of the same kind. Caswell v. Putnam, 120 N. Y. 153, 24 N. E. 
' 287; Richardson v. Shaw, supra. Where one who holds property subject to the 
rights of another wrongfully disposes of it and later reacquires it, he of course 
still holds it subject to those rights. Williams v. Williams, 118 Mich. 477, 
76 N. W. 1039; Church v. Ruland, 64 Pa. St. 432, 444; Schutt v. Large, 6 
Barb. (N. Y.) 373, 380. Now the same is held ~vhere the wrongdoer disposes of 
fungible property — stock, for example —and later acquires similar property. 
In re Brown, 171 Fed. 254. These decisions are sometimes based on a presump- 
tion that the acquisition was for the purpose of restitution. But it is often 
difficult to justify such presumption. Further, it is hard to see on what prin- 
ciple the law gives legal effect to this intention if it is presumed. A less arti- 
ficial and more satisfactory explanation would seem to be a constructive trust, 
imposed by law on the wrongdoer when he is capable of making specific repara- 
tion for his wrongful disposal of property. This broader principle would give a 
right in a case, like the principal case, where circumstances rebut the presump- 
tion of an intent to restore. 


CARRIERS — PERSONAL INJURIES TO PASSENGERS — Duty TO PROTECT 
FRoM ASSAULT. —— The plaintiff, a negro, while waiting in a depot to take pas- 
sage on a train, was assaulted by the town marshal, who was running all negroes 
out of town. The station agent, who knew all of the circumstances, made 
no attempt whatever to interfere. The plaintiff sues the railway. Held, that 
the defendant is not liable. Fenneli v. Atchison, Topeka & Santa Fe R. Co., 
158 Pac. 14 (Kan.). 

The duty of carriers to protect their passengers from assault cannot be 
questioned. Seawell v. Carolina Central R. Co., 132 N. C. 856, 45 S. E. 850; 
Texas, etc. R. Co. v. Jones, 39 S. W. 124 (Tex. Civ. App. 1897). See Southern 
R. Co. v. Hanby, 183 Ala. 255, 259, 62 So. 871, 873. This applies even to 
assaults and arrests made by officers of the law if the carrier has notice that 
the conduct of the officer is wrongful. See 2 HuTCHINSON, CARRIERS, § 987. 
But since carriers are not insurers of safe passage, it must appear, in order to 
establish liability, that the assault was forseeable and could have been prevented. 
See Pittsburg, etc. R. Co. v. Hinds, 53 Pa. 512, 515. See 25 Harv. L. REv. 470. 
The principal case assumed that a lesser duty is owed to the populace waiting 
in the station for trains than to those on board trains. See 2 HUTCHINSON, 
CARRIERS, § 989. But the rule is well settled that persons entering depots 
for the purpose of taking passage are passengers. Exton v. Central, etc. R. Co., 
62 N. J. L. 7, 42 Atl. 487. See 2 Woop, Rariroaps, § 208. 


CARRIERS — SLEEPING CARS— LIABILITY OF CARRIER FOR PULLMAN 
EmPLOYEE’S TorT TO TRESPASSER. — The plaintiff’s husband, who was tres- 
passing on a Pullman car, was impelled by the threatening conduct of a Pull- 
man conductor to jump off the train, and sustained fatal injuries. The plain- 
tiff sues the railroad. Held, that the railroad is not liable, as the conductor 
(Te * its servant. Louisville & Nashville R. Co. v. Marlin, 186 S. W. 595 

Tenn.). 

It is well settled that Pullman employees are not, except under special ar- 
rangements, general servants of the railroad. Robinson v. Baltimore & Ohio 
R. Co., 237 U. S. 84; cf. Oliver v. Northern Pacific R. Co., 196 Fed. 432. Yet 
railroads are often held liable to passengers for acts of Pullman employees 
which touch the railroad’s duty. Pennsylvania Co. v. Roy, 102 U.S. 451; 
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Campbell v. Seaboard Air Line Ry., 83 S. C. 448, 65 S. E. 628. The courts uni- 
formly reason that for this purpose the Pullman employees are temporary serv- 
ants of the railroad. See Pennsylvania Co. v. Roy, 102 U.S. 451, 457. This 
is, at best, a fiction. The true reason for the liability rests in the fact that the 
carrier’s duty of proper conveyance is non-delegable. See Dwinelle v. New 
York, etc. R. Co., 120 N. Y. 117, 123, 24 N. E. 319, 321; Barrow S. S. Co. v. 
Kane, 88 Fed. 197, 199. A breach of it, therefore, even though committed by 
the servant of an independent contractor, renders the railroad liable. Some 
make this duty not only non-delegable, but even absolute in respect of the 
wilful torts of employees. Jackson v. Old Colony Street R. Co., 206 Mass. 477, 
o2 N. E. 725. See 6 LaBatt, MASTER AND SERVANT, 2 ed., § 2447 ff. But 
obviously a non-passenger cannot invoke this extraordinary liability, since it 
rests upon the relationship of carrier to passenger. Blake v. Kansas City 
Southern Ry. Co., 38 Tex. Civ. App. 337, 85 S. W. 430. 


ConFLict OF LAWS — JURISDICTION FOR DiIvorRcE — FoREIGN DECREE 
AGAINST A NON-RESIDENT. — The plaintiff’s wife had divorced a former hus- 
band in Nevada, the court there taking jurisdiction by the wife’s residence 
and constructive service on the husband. The plaintiff now sues in New 
York to annul his marriage on the ground that his wife’s previous divorce 
decree was void. Held, that the burden is on the plaintiff to establish that the 
husband in the former action was a resident of New York when the decree 
was rendered. Kaufman v. Kaufman, 160 N. Y. Supp. 19 (Sup. Ct.). 

New York has long contended that divorce proceedings are in personam. 
See Lynde v. Lynde, 162 N. Y. 405, 412, 56 N. E. 979, 981. It has therefore 
refused to give effect to a foreign court’s decree of divorce against a non-resident 
of the foreign state not personally served. Winston v. Winston, 165 N. Y. 553, 
54 N. Y. Supp. 298. See 15 Harv. L. Rev. 66. The Supreme Court, while 
considering such divorce binding in the foreign state, has held that New 
York’s disregard of such decree was not a violation of the “full faith and credit” 
clause. Haddock v. Haddock, 201 U. S. 562. The majority of the states, 
however, deeming divorce to be an action in rem, hold, if one party be domiciled 
within the state the other, though non-resident, may be served constructively. 
Loker v. Gerald, 157 Mass. 42, 31 N. E. 709; In re James Estate, 99 Cal. 374, 
33 Pac. 1122; Dunham v. Dunham, 162 Ill. 589, 44 N. E. 841. Some of the New 
York courts have made an attempt by subtle distinctions to more closely con- 
form to these decisions. North v. North, 47 Misc. 180, 93 N. Y. Supp. 512, 
affirmed 111 App. Div. 921, criticised, Catlin v. Catlin, 69 Misc. 191, 193, 126 
N. Y. Supp. 350, 351. And it must be obvious that even the New York deci- 
sions, requiring, as they do, domicile of the libellant to create jurisdiction, 
cannot consider divorce as im personam in the true sense of the word. See 
J. H. Beale, Jr., “Constitutional Protection of Decrees of Divorce,” 19 Harv. 
L. REv. 586, 590. Indeed, the principal case, by giving extraterritorial effect 
to a decree of divorce rendered against a non-resident defendant served by 
publication, unless such defendant be a resident of New York, seems to be an 
acknowledgment of that fact. Certainly any decision which tends to bring 
the New York law on this subject into conformity with that of the majority 
of states, must be desirable. But it is difficult to see on what principle the 
present decisions of the New York courts can possibly be based. But see 
Percival v. Percival, 106 App. Div. 111, 118, 94 N. Y. Supp. goog, 913. 


CONSTITUTIONAL LAw— PowErRS OF LEGISLATURE: TAXATION — CON- 
STITUTIONALITY OF AN INCOME TAX ON A CORPORATION ENGAGED IN EXPORT 
Trave. — The plaintiff corporation seeks to recover the tax levied by the 
Federal Government on that part of its income derived from export trade, as- 
serting the levy to be unconstitutional as a tax on exports. Held, that the tax 
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is not unconstitutional. Peck & Co. v. Lowe, 55 N. Y. L. J. 981 (Dist. Ct., 
S. Dist. N. Y.). 
For discussion of this case, see NOTES, p. 77. 


Contracts — ContTRACTS IMPLIED IN Fact — CONSTRUCTION OF CONTRACTS 
— Movine Picture Ricuts as Part oF RIGHTS OF DRAMATIZATION. — 
Plaintiffs, who own the copyright of a dramatization of ‘Ben Hur,” in 1899 
granted defendants the sole right of “producing on the stage” or “performing” 
the play. Royalties were to be computed in a manner wholly inapplicable to 
any method of producing moving pictures. Defendants have recently threat- 
ened to make a photoplay based on the dramatization. Plaintiffs bring a 
bill in equity to restrain them, and defendants, in turn, counterclaim, asking 
that the plaintiffs be enjoined from making such a photoplay. Held, that both 
injunctions should be granted. Harper Bros. v. Klaw, 232 Fed. 609 (Dist. 
Ct., S. Dist., N. Y.). 

A general grant of dramatization rights has been held to include the right to 
make moving pictures. Frohman v. Fitch, 164 App. Div. 231, 149 N. Y. 
Supp. 633. But in the principal case the court finds that owing to the agreed 
method of computing royalties, the grant includes only the right to produée 
the play on the legitimate stage. It, however, enjoins the plaintiff from using 
the moving picture rights thus found to be in him, on the ground of a negative 
covenant implied in the contract. If such covenant exists, it obviously cannot 
be directly aimed at moving picture production, since the art was in its infancy 
and hardly in the minds of the parties at the time they made the contract. 


The implied negative covenant referred to must therefore be a general one, to . 


do nothing detrimental to the value of the dramatization rights granted. 
But even in the sale of the good will of a business, most courts will allow the 
vendor to set up a rival establishment, and simply limit him from soliciting the 
customers of the old business. See 24 Harv. L. REv. 311. Yet it is certainly 
easier to imply a general negative covenant from a sale of “good will” than 
from a sale of the sole dramatic rights. Cf. Cescinsky v. Roulledge & Sons, 
[1916] 2 K. B. 325, 328. 


CoRPORATIONS — CITIZENSHIP AND DOMICILE OF CORPORATIONS — ENEMY 
CHARACTER: DOMESTIC CORPORATION WITH ALIEN ENEMY SHAREHOLDERS 
AND Drrectors. — An English company, all but one of whose shareholders 
and all of whose directors were German subjects resident in Germany, brought 
suit in England on an admitted debt. Defenses were that the agent who 
authorized the suit had no authority to do so, and that payment to such a com- 
pany would be illegal as trading with the enemy. Held, for the defendant on 
the ground first stated. On the second point the Lords were in dispute. Daim- 
ler v. Continental Tyre and Rubber Co., [1916] 2 A. C. 307 (House of Lords). 

It is certain that a corporation takes no character simply from the nation- 
ality of its shareholders. Hastings v. Anacortes Packing Co., 29 Wash. 224, 69 
Pac. 776; Queen v. Arnaud, 16 L. J. Q. B. (N. S.) 50; Amorduct Mfg. Co. v. 
Defries & Co., 31 T. L. R. 69. The case is therefore one of those that tempt a 
court to look through corporate entity to the incorporators. Our feeling toward 
such cases will depend on our belief or lack of it in the objective reality of the 
corporate identity. Cf. MORAWETZ, CORPORATIONS, 2 ed., § 227 seq., with 
Laski, ‘The Personality of Associations,” 29 Harv. L. REv. 404. One state- 
ment on which lawyers should agree is that the corporate entity should not be 
disregarded if the result sought can be reached on any other ground. See 20 
Harv. L. Rev. 223. In the principal case there was no danger that any sums 
paid to the corporation would reach the German shareholders until after the 
termination of the war. See Continental Tyre and Rubber Co. v. Daimler Co., 
[1915] 1 K. B. 893, 905; 28 Harv. L. REv. 629. The injury of enemies after the 
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war is over has not before now been considered a proper basis for judicial action. 
Another ground suggested in the judgments is that the corporate entity has 
itself taken hostile character from the fact that it is probably controlled largely 
from abroad. It is a commonplace that enemy character depends primarily dn 
residence. Albretcht v. Sussmann, 2 Ves. & B. 323. And there are serious 
theoretic difficulties in finding a corporation resident anywhere except in the 
state of its incorporation. See BEALE, FOREIGN CORPORATIONS, § 73 seq. ° 
So it had been provided: “In the case of incorporated bodies, enemy character 
attaches only to those incorporated in an enemy country.” PROCLAMATION ON 
TRADING WITH THE ENEmy, Sept. 9, 1914, par. 3. TRADING WITH THE ENEMY 
Act, 1914, par. 1, (2). There is, however, respectable authority to the effect 
that a corporation takes character from the place of its chief administrative 
office, wherever it may be incorporated. Martine v. International Life Ins. Ass’n, 
53 N. Y. 339. See E. Hilton Young, “The Nationality of a Juristic Person,” 22 
Harv. L. Rev. 1,18. Of course if it has given actual assistance to the enemy, 
there is good ground for refusing it relief. Netherlands South African Ry. Co. v. 
Fisher, 18 T. L. R. 116. In the case before the court, however, there was no 
suggestion that the corporation had actually helped the enemy, nor that its 
head office was anywhere except at London. With enemy shareholders and 
directors suspended from their powers pendente bello, the pomenenty of control 
from Germany would be a very slender basis for decision. 


_ EASEMENTS — NATURE AND CLASSES OF EASEMENTS — EASEMENT OF NE- 
cessiry — Ricut or Access To GAs AND Or. — The plaintiff was lessee of 
land, under an “agricultural lease” in which no specific reservations or excep- 
tions were made. Later the owner of the land leased the gas and oil under the 
tract to the defendants. The defendants occupied enough of the surface of 
the land for the machinery necessary for drilling. The plaintiff seeks an injunc- 
tion against the occupation of this land. Held, that the injunction will not 
Cae} Kemmerer v. Midland Oil & Drilling Co., 229 Fed. 872 (C. C. A., 8th 
irc.). 

When a lease of land is made without reservation or exception, the lessor 
parts with his entire right of possession during the term. Cobb v. Lavalle, 89 
Ill. 331. Consequently he can give no right to a subsequent lessee. But the 
court in the principal case construes the words “agricultural lease” to imply 
that only the surface was granted, with the rest of the land excepted. It is 
elementary that a landowner may by grant divide his land horizontally as well 
as vertically. Caldwell v. Fulton, 31 Pa. St. 475; Manning v. Frazier, 96 Ill. 
279. On conveying away part of his land, an owner is entitled to a way of 
necessity over that part if the rest of his holdings cannot be otherwise reached. 
Brigham v. Smith, 4 Gray (Mass.) 297; Telford v. Jenning Producing Co., 203 
Fed. 456. Accordingly it has been held that a grantor who retains the oil under 
his land has a right of access to his holdings. See 7 Harv. L. Rev. 47. This 
right would of course pass to a subsequent grantee or lessee of the land retained. 
It would seem therefore in the principal case that the defendant should be en- 
titled to occupy the land necessary for the enjoyment of his lease._ 


HABEAS CORPUS — UNCONSTITUTIONAL PROCEDURE IN TERRITORIAL CourT. 
AS GROUNDS FOR ISSUANCE OF Writ BY FEDERAL Court. — In a criminal trial 
in the Circuit Court of Hawaii the court allowed the prosecution to read to the 
jury the testimony of a witness given at a former trial, thus violating the pris- 
oner’s constitutional right to be confronted with the witnesses against him. The 
prisoner seeks a writ of habeas corpus in the United States District Court. 
Held, that the writ will not issue. In re James P. Curran, U. S. Dist. Ct. of 
Hawaii, April, 1916 (not yet reported). 

The “Federal Habeas Corpus Act” provides that the writ shall not issue in 
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favor of a prisoner unless he is confined in violation of the Constitution, laws, or 
treaties of the United States. U.S. Comp. Srar., § 753. This broad language 
has been rather narrowly construed, and it is now well settled that the writ of 
habeas corpus will not perform the functions of a writ of error. See Henry v. 
Henkel, 235 U.S. 219, 229. It will only lie if the proceedings in the committing 
tribunal are void or show lack of jurisdiction over the parties or the subject 
matter of the action. Ex parte Siebold, 100 U. S. 371; Ex parte Parks, 93 
U.S. 18. See Henry v. Henkel, supra. Where the denial of a right guaranteed 
by the Constitution involves an error of procedure or even vitiates the mode of 
trial, habeas corpus is not the proper remedy. So the denial of the right to have 
a jury of one’s peers and to have compulsory process in order to obtain favorable 
witnesses will not be reviewed on habeas corpus. Ex Parte Harding, 120 U.S. 
782. Likewise the claim of double jeopardy will not be investigated on habeas 
corpus. Ex parte Bigelow, 113 U.S. 328. Accordingly, the principal case 
seems clearly right. 


HusBAND AND WIFE — RIGHTS AND LIABILITIES OF WIFE AS TO THIRD . 
Parties — HusBAND’s CREDITORS’ RIGHTS IN SEPARATE ESTATE MANAGED 
By HusBAND — PrEesumptiIons. — A business, bought with his wife’s money, 
was managed by an insolvent debtor, on a salary as her agent. No evidence as 
to the disposition of the salary was offered. A prior creditor seeks to charge the 
business. Held, that the profits are chargeable to the extent of his salary. 
Fisher v. Poling, 88 S. E. 851 (W. Va.). 

Transactions between an insolvent debtor and his wife have always been sub- 
ject to exceptional scrutiny. White v. Benjamin, 150 N. Y. 258, 265, 44 N. E. 
956, 958. Indeed, in such cases a wife must sustain the burden of disproving 
fraud in ‘conveyances to her. Pope v. Cantwell, 206 Fed. 908;>Edelmuth v. 
Wybrant, 21 Ky. Law 929, 53 S. W. 528. Contra, Clark Bros. v. Ford, 126 Ia. 
460, 102 N. W. 421. Thus the presumption in the principal case that the hus- 
band’s salary, being unaccounted for, must be in the business is not in principle 
an innovation. Indeed, this same court and others have charged the business 
profits for creditors where the husband’s services were gratuitous. Boggess v. 
Richards’ Adm’r, 39 W. Va. 567, 20 S. E. 599; Glidden v. Taylor, 16 Oh. St. 
510. Contra, Shircliffe v. Casebeer, 122 Ia. 618, 98 N. W. 486; Wasem v. Raben, 
45 Ind. App. 221, 90 N. E.636. However, some courts have given as the basis 
for such result the assertion that the husband’s industry cannot equitably be 
withheld from his creditors. Patton’s Exr. v. Smith, 130 Ky. 819, 114 S. W. 
315. Such decisions must likewise rest on a presumption, that the business, 
after all, is that of\the husband. Cf. Robinson v. Brems, go Ill. 351; Talcott 
v. Arnold, 54 N. J. Eq. 570, 35 Atl. 532. Inthe principal case, the salary itself 
satisfied the creditors. But it would be of interest to know whether the court, 
on the principle of these cases of gratuitous labor, would have charged the 
profits if the salary had not sufficed. 


INJUNCTIONS — LEGISLATIVE ABOLITION OF THE INJUNCTIVE REMEDY IN 
Lasor DisPpuTES UNCONSTITUTIONAL. — The defendants, members of a trade 
union desirous of forcing the plaintiffs to join, brought pressure on the latters’ 
employers to compel them to discharge the plaintiffs. A statute provided that 
no injunction should issue in such case. Held, the statute violates the Four- 
teenth Amendment of the Constitution of the United States, and an injunction 
will therefore issue. Bogni v. Perotti, 203 Mass. 26, 112 N. E. 853. 

For discussion of this case, see NOTES, p. 75. 


INSURANCE — Mutvat BENEFIT INSURANCE — RIGHT OF SOCIETY TO RAISE 
Premiums. — Plaintiff took out a certificate of insurance from a fraternal 
order under a by-law of the association which provided that “monthly pay- 
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ments . . . should continue the same as long as his membership continued.” 
The contract also incorporated the by-laws which provided for amendment and 
also for changes in the rate of assessment. Upon the association raising the 
rates he brings suit for breach of contract. Held, that such a raise was in the 
contemplation of the parties. Supreme Lodge, Knights of Pythias v. Mims, 
Sup. Ct. Off., No. 345. ; 

It has been thought that decisions upon the right of benefit societies to amend 
its by-laws so as to affect the amount payable upon insurance policies were in 
hopeless conflict, not only between jurisdictions, but also within them. Some 
states allow no such amendments. Wright v. Knights of Maccabees, 95 N. Y. 
Supp. 996; Covenant Mutual Life Ass’n v. Tuttle, 87 Ill. App. 309; Pearson v. 
Knight Templars & M. Indemnity Co., 114 Mo. App. 283, 89 S. W. 588. But 
the principle of the present case — that due to the fraternal nature of the order, 
the “risk of events,” and such sacrifices as the success of the scheme might 
naturally demand were within the contemplation of the parties — seems to 
reconcile the decisions among those jurisdictions which do allow some changes. 
Thus increased assessments, even though they become prohibitive, are within 
the contemplated risk of events. Gant v. Mutmal Reserve Fund Life Ass’n, 121 
Fed. 403. But placing all members over a given age in a class by themselves 
and raising their assessments until they support their own insurance is not. 
Ebert v. Mutual Reserve Fund Life Ass’n, 81 Minn. 116, 83 N. W. 506, 834. 
Straus v. Mutual Reserve Fund Life Ass’n, 128 N. C. 465, 39 S. E. 55. Whereas 
a reassignment of all members into classes, though it may raise assessments, is a 
reasonable sacrifice. Reynolds v. Supreme Council of the Royal Arcanum, 192 
Mass. 150, 78 N. E. 129. 


INTERNATIONAL LAW — ENGLISH PrizE Courts — Duty To OBEY ORDERS 
tn Councit. — The Zamora, a neutral ship, was seized by a British cruiser as a 
prize. During condemnation proceedings instituted in the Prize Court because 
of the contraband character of the cargo (copper), the Court acting under 
Order XXIX, Rule I, of the Prize Court Rules, applied to the Court for an 
interlocutory order that a part of the cargo be delivered to the Crown. The 
Prize Court so decreed and the owner of the vessel appealed to the Privy 
Council. Held, that the decree should not have been made. The Zamora, 
32 T. L. R. 436 (Privy Council). 

For discussion of the principles involved, see NOTES, p. 66. 


JUDGMENTS — OPERATION AS BAR TO OTHER ACTIONS — JUDGMENT ON IN- 
TERPLEADER BY GARNISHEE AS BAR TO ACTION BY JUDGMENT CREDITOR AGAINST 
GaRNISHEE. — One Gould became entitled to the surrender value of an insur- 
ance policy; later a judgment creditor of one Dunlevy, without serving Dun- 
levy, a non-resident, garnished Gould and the insurance company, alleging 
that Gould had assigned his interest to Dunlevy. The company interpleaded. 
Notice was given to Dunlevy but she did not appear. The court found that 
there was no assignment by Gould to Dunlevy and ordered payment to be 
made by the company to Gould. This was done. Dunlevy now brings an 
action in another state against the company for the value of the policy. Held, 
that she may recover. N.Y. Life Ins. Co. v. Dunlevy, 36 Sup. Ct. Rep. 613.. 

Garnishment is, as against the principal debtor, an action quasi in rem. 
Hence no personal judgment or decree can be given against a non-resident 
debtor who was not personally served. See 2 SHinn, ATTACHMENT AND GARNISH- 
MENT, § 607. Consequently, where without service on the principal debtor 
judgment is rendered in favor of the garnishee on grounds that the garnishee 
owes no debt, the principal debtor may nevertheless bring an action against the 
garnishee. Ruff v. Ruff, 85 Pa. St. 333. See Puffer v. Graves, 26 N. H. 256. 
See 2 SHINN, ATTACHMENT AND GARNISHMENT, § 725. A judgment on an inter- 
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pleader filed by the garnishee can certainly be no more binding on the unserved 
debtor than a judgment in the garnishment suit. The principal case, therefore, 
seems clearly right. The result that the company must pay twice is harsh. 
But the situation is the same in any case where a debtor successively sued on 
one claim by two claimants in different jurisdictions is unable to serve both in 
any one jurisdiction. The better course for the debtor in such a case and for 
the defendant in the principal case would seem to be, not to interplead but to 
defend each action as it is brought. 


Law AND Fact — PROVINCES OF CouRT AND JuRY — COMPETENCY OF WIT- 
NESSES DEPENDING ON THE MAIN Issue. — In a prosecution for perjury it was 
alleged that the defendant previously had brought a suit for divorce in Texas; 
that he had in that suit sworn, in order to give the court jurisdiction, that he had 
been resident in Texas for twelve months; and that he had not, in fact, been so 
resident. The divorce was granted in the prior suit. The wife was offered by 
the state as witness for the prosecution. The court, after viewing the former 
divorce decree, permitted the wife to testify. Held, that there was no error. | 
Laird v. State, 184 S. W. 810 (Texas). 

The general rule that preliminary questions of fact are for the judge is no 
longer questioned. But the authorities are in conflict when the preliminary 
question of fact is also the main issue. Thus some courts hold that such cir- 
cumstance should not prevent the court from passing on the question. State v. 
Lee, 127 La. 1077, 54 So. 356; Hichins v. Eardley, L. R. 2 P. & D. 248; Doe v. 
Davies, 10 Q. B. 314. Others, however, allow the question of admissibility to 
go to the jury, with instructions altogether to disregard the evidence if it is 
proved inadmissible. Respublica v. Hevice, 3 Wheeler Cr. Cas. 505 (Pa.); 
Stowe v. Querner, L. R. 5 Ex. 155. There seems to be no reason for departing 
from the general rule. The decision of the ultimate issue is, after all, still with 
the jury; and any undue influence, consequent upon the expression of the 
court’s opinion, can be averted by having the jury retire during the determina- 
tion of the question. The principal case, however, presents a novel problem. 
In objecting to the testimony of the witness, on the ground that she is his wife, 
the defendant is inconsistent both with his position in the former divorce suit 
and with his position as to the main issue in the present trial. As regards the 
first inconsistency, the law appears to be that a collateral attack on a judgment 
for want of jurisdiction of a party thereto can only be made by one not a party 
to the judgment. Heffron v. Cunningham, 76 Texas 312, 13 S. W. 250; ¢f. 
Valentine v. McGrath, 52 Miss. 112. But it would seem as if the defendant’s 
attitude in this trial must also bar his objections. For by proving the prelimi- 
nary fact, that she is still his wife, he is confessing the main issue, that he com- 
mitted perjury and the divorce decree was void. The state is saved from an 
equally anomalous position by the fact that the burden of proof in a preliminary 
question of fact is upon the objecting party. For all relevant evidence is primé 
facie admissible. See J. B. Thayer, ‘‘ Presumptions and the Law of Evidence,” 
3 Harv. L. Rev. 141,144. Thus the state is simply objecting to the defendant’s 
position. It is submitted that the defendant should be prevented from assum- 
ing such inconsistent attitudes in the same trial, by something akin to estoppel. 


LIBEL AND SLANDER — DaMaGES — LIABILITY FOR UNAUTHORIZED REPETI- 
TION. — Defendant slandered the plaintiff by words actionable per se. The 
trial judge refused to instruct the jury that in assessing damages unauthorized 
repetitions by third parties were not to be considered. Held, that this was not 
error. Southwestern Telegraph and Telephone Co. v. Long, 183 S. W. 421 (Texas). 

It is a well-established rule thatjthe publisher of slander is not liable for its 
unauthorized repetition. Dixon v. Smith, 5 H. & N. 450; Cates v. Kellogg, 9 
Ind. 506; Shurtleff v. Baker, 130 Mass. 293. See Schoepflin v. Coffey, 162 N. Y. 
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12, 17, 56 N. E. 502, 504. But an exception has been made when the repeti- 
tion is privileged. Derry v. Handley, 16 L. T. (N. S.) 263. In the principal case 
the court makes another exception on the ground that the words are here ac- 
tionable per se. The jury, which can assess general damages, will, as a matter 
of fact, doubtless take these repetitions into consideration. But by authority, 
any instruction to that effect is error. Hastings v. Stetson, 126 Mass. 329; 
Prime v. Eastwood, 45 Ia. 640. See NEWELL, SLANDER AND LIBEL, 3 ed., 
§ 1079. Now the established general rule rests on an obsolescent principle of 
causation. See 27 Harv. L. REv. 389. But the fact that the law considers the 
slander actionable per se can certainly not effect such causation. It is there- 
fore difficult to justify this distinction. The decision, however, is desirable in 
placing a further limitation upon a rule which is without basis of reason. For 
it is highly foreseeable that slanderous remarks will be repeated, and it is just 
this repetition which is responsible for the main injury in defamation. See 
Davis v. Starrett, 97 Me. 568, 576, 55 Atl. 516, 519. 


LIBEL AND SLANDER — PUBLICATION — By OFFICER OF CORPORATION TO 
AcEnt. — A letter, defamatory of plaintiff, was dictated by an officer of a cor- 
poration to his stenographer and sent to a fellow-employee. Each was acting 
in the prosecution of the business of the corporation. Held, that this did not 
constitute a publication of a libel. Central of Georgia Ry. Co. v. Jones, 89 
S. E. 429 (Ga.). 

It has been held that dictation to a stenographer by an officer of a corpora- 
tion is not a publication. Owen v. Ogilvie Pub. Co., 32 App. Div. 465, 53 N. Y. 
Supp. 1033. See 12 Harv. L. Rev. 355. The principal case applies the same 
principle to communications between any fellow-employees. These cases argue 
that, as a corporation is an entity, acting only through agents, a communica- 
tion by one agent to another is merely a communication by the corporation to 
itself; that the agents are merely parts of the deliberative machinery of the 
corporation, as distinguished from their identity as individuals. But such a 
distinction seems neither desirable nor true to fact. See 27 Harv. L. Rev. 
284. It seems impossible, as a matter of practice, to dissociate the individual 
from the employee. Agents do form personal opinions and act upon them. The 
danger to the community of licensing such communications, which in the case 
of a large concern might well become widespread, seems to outweigh the con- 
sideration that the corporation would otherwise be seriously hampered in the 
transaction of its business. If the communications are necessary and reason- 
able, as in the principal case, the defense of privilege is available. Lawless v. 
Anglo-Egyptian Cotton & Oil Co., L. R. 4Q. B. 262; Edmondson v. Birch & 
Co., [1907] 1 K. B. 371, 380. : 


Monicrpat CorPORATIONS— ABUTTING OWNERS — EASEMENTS. — Adjoining 
the plaintiff’s property the city erected a public bathhouse with projections 
upon the sidewalk which violated the city charter and a city ordinance. The 
plaintiff applies for a mandatory injunction requiring the city to remove the 
encroachments. Held, that the injunction be granted. Hellinger v. City of 
New York, 95 Misc. 394. , 

It is generally held that an abutter has a property right in the air, light, 
and access afforded by the street, which cannot be taken without compensation. 
Story v. N.Y. etc. R. Co., 90 N. Y. 122; Abendroth v. Manhattan Ry. Co., 122 
N.Y. 1, 25 N. E. 496; De Geofroy v. Merchants, etc. Ry. Co., 179 Mo. 698, 79 
S. W. 386. See 1 Lewis, Eminent Doman, 3 ed., § 123. Encroachments 

_on the sidewalk which materially touch this right will be enjoined, and an 
ordinance permitting such cannot be supported. McMillan v. Klaw & Erlanger 
Const. Co., 107 App. Div. 407, 95 N. Y. Supp. 365. In most cases the 
offenders have been private individuals. It seems however not improper to 
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enforce the same rule against the city. There are undoubtedly some things 
that a city may not do within its streets. Lwuéterloh v. Mayor, etc. of Cedar 
Keys, 15 Fla. 306; Morrison v. Hinkson, 87 Ill. 587; Dubuque v. Maloney, 
9 Iowa 450. When the city is improving roads or building bridges, courts 
go very far to find its action privileged as an exercise of governmental 
function. Callendar v. Marsh, 1 Pick. (Mass.) 418; Selden v. City of Jackson- 
ville, 28 Fla. 558, 10 So. 457; Sauer v. New York, 180 N. Y. 27, 72 N. E. 579. 
But arguments of that sort hardly apply to an encroachment by a public bath. 


RESTRICTIONS AND RESTRICTIVE AGREEMENTS AS TO USE OF PROPERTY — 
ACCRETIONS TO SERVIENT TENEMENT. — The owner of a large tract of land 
lying between bay and ocean divided it into building lots. He agreed with the 
buyers of lots that a certain strip running through the center of the tract from 
bay to ocean should be kept forever open. Extensive accretions formed at the 
ocean extremity of this open area. Held, that the accretions were subject to 
the restrictions binding the original strip. Bridgewater v. Ocean City Ass’n, 96 
Atl. go5 (N. J.). 

It is a familiar rule of construction of grants that the designation of navigable 
water as a boundary imports the shifting high-water line thereof. Mudry v. 
Norton, 100 N. Y. 424, 3 N. E. 581. This rule has been likewise applied to a 
street easement acquired by condemnation proceedings. See 22 Harv. L. 
REv. 610. The correctness of its application in the principal case can hardly 
be questioned. The same result, however, might have been reached by regard- 
ing the accretions as assimilated by or drowned in the original tract, and there- 
fore subject to its burdens. This conception is amply supported by precedent. 
For example, the adverse occupancy of shore land for the statutory period 
carries with it title to accretions, though the latter may have but recently 
formed. See Campbell v. The Laclede Gas Light Co., 84 Mo. 352, 372. Similarly 
if the tract is mortgaged, the accretions are subject to the mortgage lien. 
Cruikshanks v. Wilmer, 93 Ky. 19, 18 S. W. 1018. The same is likewise true in 
the case of dower. Lombard v. Kinzie, 73 Ill. 446. The rule is also followed 
where the land is subject to a lease. Cobb v. Lavalle, 89 Ill. 331. 


RESTRICTIONS AND RESTRICTIVE AGREEMENTS AS TO THE USE OF PROPERTY 
— EMINENT DoMAIN— COMPENSATION TO OWNER OF BENEFITED LAND 
WHEN RESTRICTED LAND Is CONDEMNED. — The plaintiff owned lots which 
were within a tract of restricted building lots, the deeds to which provided that 
no structure for business purposes should be erected on any of these lots. The 
defendant railway company acquired lots equitably servient to those of the 
plaintiff and built its tracks thereon. The plaintiff seeks compensation. Held, 
that the plaintiff may recover. Flynn v. New York, Westchester & Boston Ry. 
Co., 112 N. E. 913 (N. Y.). 

In two similar cases held, that the plaintiff may not recover. Ward v. Cleve- 
land Ry. Co., 92 Ohio St. 471, 112 N. E. 507; Doan v. Cleveland Short Line Ry. 
Co., 92 Ohio St. 461, 112 N. E. 505. 

The question whether an equitable servitude is a contract right or a right in 
rem has been a matter chiefly of theoretical dispute. See 21 Harv. L. REv. 1309. 
In the principal cases the question has become of practical importance. By 
adopting different theories the courts have reached different results. It seems 
doubtful, however, whether even here different conclusions are necessary. 
The two Ohio cases hold, going on the contract theory, that a restrictive 
covenant creates no rights effective as against the powers of eminent domain. 
The basis of such decision is public policy: otherwise property owners could 
by contracting among themselves defeat the rule that depreciation in value 
of neighboring property incidental to a public use does not constitute a 

“taking” so as to require compensation. See United States v. Certain Lands, 
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etc., 112 Fed. 622, 629. Accepting such basis as sound, it appears that on the 
property theory there may be the same result. For the creation of such 
property right rests on contract. Now a possible construction of the con- 
tract, and one favored by the rule that a contract must be construed, if 
possible, to be within public policy, is that the restriction was to cover only 
private undertakings. Cf. 29 Harv. L. Rev. 552. If such interpretation is 
rejected, the full operation of the contract would, by our premise, conflict with 
public policy. This may mean that the contract is void. But the contract may 
be good, and policy still prevent the creation of an equitable property right 
from it. Norcross v. James, 140 Mass. 188, 2 N. E. 946. In either case, there 
is no property right to award compensation for. 


- TAXATION — WHERE PROPERTY MAY BE TAXED — INHERITANCE TAX ON 
Non-RESIDENT PARTNER’S INTEREST IN LOCAL PARTNERSHIP REALTY. — The 
testator, a resident of New York, was a member of a partnership, which had a 
branch and owned realty in Pennsylvania. The partnership agreement pro- 
vided that upon the death of one partner the other should carry on the business, 
paying to the estate of the deceased partner the value of his interest. On the 
death of the testator, Pennsylvania attempts to collect an inheritance tax on 
the testator’s interest in the partnership property. The personal representa- 
tives of the testator were non-residents. Held, that the tax cannot be collected. 
In re Arbuckle’s Estate, 97 Atl. 186 (Pa.). 

Real property is taxable in the jurisdiction in which it is situated. People 
v. Howell, 106 App. Div. 140, 94 N. Y. Supp. 488. On the other hand, debts of 
whatever form are taxable at the domicile of the creditor. Meyer v. Pleasant, 
41 La. Ann. 645, 6 So. 258; Kirtland v. Hotchkiss, 100 U. S. 491. Where a 
testator directs in his will that his realty be sold, such direction works an equi- 
table conversion of the realty which is then taxable as personalty. In re Smyth, 
[1898] 1 Ch. 89; In re Coleman’s Estate, 159 Pa. St. 231, 28 Atl. 137. Contra, 
In re Swift’s Estate, 137 N. Y. 77, 32 N. E. 1096; Connell v. Crosby, 210 Ill. 
380, 71 N. E. 350. The special agreement in the principal case would obviously 
have the same result. The doctrine of equitable conversion is not however 
essential to the decision of the case. The better view is that individual part- 
ners have no right to realty owned by the partnership, but only a right to its 
proceeds, 7. e., a chose in action. Kruschke v. Stefan, 83 Wis. 373, 53 N. W. 
679. But many jurisdictions allow a partition, if no debts are outstanding. 
Molineaux v. Raynolds, 54 N. J. Eq. 550, 35 Atl. 536. The special agreement 
in the principal case, however, would nullify the right, if any, to partition, which 
might otherwise have passed to the representatives of the testator. So on any 
basis they owned a chose in action, taxable only at their domicile. 


TELEGRAPH AND TELEPHONE COMPANIES — DAMAGES FOR Error, DELAY, OR 
Non-DELIVERY — MEASURE OF DAMAGES WHERE TELEGRAM FORMED A Com- 
PLETED Contract. — The plaintiff sent a telegram by the defendant company 
accepting an offer for the sale of goods in reply to a telegram from the offeror. 
The defendant negligently failed to deliver the telegram, in consequence of 
which the offeror failed to fulfill his contract, and the plaintiff was forced to 
buy goods at an advanced rate. A statute provided that telegraph companies 
shall be liable for special damages caused by failure to deliver dispatches. 1909 
Rev. Stat. Mo., § 3334. Held, that the plaintiff can recover the difference be- 
tween the contract price and the market price. Tippin v. Western Union 
Telegraph Co., 185 S. W. 539 (Mo.). 

The delivery of the telegram to the defendant company completed the con- 
tract with the offeror. Lungstrass v. German Ins. Co., 48 Mo. 201. Its negli- 
gence prevented the offeror from carrying out such contract. The injury to the 
plaintiff thus consists solely in having a reasonable expectation of performance 
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changed to a right of action at law. Many courts, in telegraph cases of this 
kind, have allowed recovery on the ground that such injury was legal damage. 
Straus v. Western Union Tel. Co., 8 Biss. 104; Squire v. Western Union Tel. Co., 
98 Mass. 232; Elam v. Western Union Tel. Co., 113 Mo. App. 538, 88 S. W. 115. 
Contra, Kenedy Mercantile Co. v. Western Union Tel. Co., 167 S. W. 1094 (Texas). 
That such decision must accord with popular ideas of justice, is evident. 
Further, it prevents circuity of action, and has as precedent in other fields 
those cases that allow recovery for breach of contract maliciously induced by a 
third party. Bowen v. Hall, 6 Q. B. D. 333. The statute in the case, while 
not, as the court contended, determining what constitutes legal damage, 
affects the situation in determining the extent of the collectible damage. For in 
a contract action the damages are limited to those within the contemplation of 
the parties. Melson v. Western Union Tel. Co., 72 Mo. App. 111. But in a 
tort action, which the statute appears to authorize, the damages will extend to 
any proximate consequences of the negligence. See Wo xr, LIABILITY OF 
TELEGRAPH COMPANIES, 19, 31. 


TENANCY IN ComMON—RIcHTS OF Co-TENANTS AGAINST EACH OTHER — 
RicHT OF ONE Co-OWNER OF A COPYRIGHT TO RESTRAIN INFRINGEMENT BY 
THE OTHER. — A., co-owner with B. of a copyright, exercised the copyright 
privileges without the consent of B. B. seeks to enjoin him. A statute provides 
that “copyright in a work shall be deemed to be infringed by any person who, 
without the consent of the owner of the copyright, does anything the sole right 
to do which is by this Act conferred on the owner of the copyright.” 1011 
GEo. V, sec. 2,subsec. 1. Held, that B. is entitled to an injunction. Cescinsky 
v. Routledge & Sons, Lid., [1916] 2 K. B. 325. 

The words of the statute seem to be decisive of this case. Since the consent 
of the owner, 7. e., of both A. and B., was not obtained, A.’s actions must come 
within the definition of infringement. But aside from the statute, the decision 
is supported by analogies from the common law. For in the case of incorporeal 
hereditaments, the rights of one co-tenant were distinctly limited by the rights of 
the other. For instance, one co-parcener could not enjoy the right to an advow- 
son to the exclusion of the other, but each took it in turn. Comyn’s DicEst, 
tit. ‘Advowson, A; COKE UPON LITTLETON, 164 b, (q). The same was true of 
a mill or piscary which descended to parceners. See Powell v. Head, [1879] 12 
Ch. D. 686, 688. See CoKE UPON LITTLETON, 165 a. Even in the rights of co- 
tenants of land the analogy holds. It is true that one tenant-in-common of land 
is entitled to the possession of the entire property. Knox v. Silloway, 10 Me. 
201; Rising v. Stannard, 17 Mass. 282; Mumford v. Brown, 1 Wend. (N. Y). 
53. And he can make a reasonable use of the common property, even if this 
involves waste. Dodd v. Watson, 4 Jones Eq. (N. C.) 48; McCord v. Oakland 
Quicksilver Mining Co., 64 Cal. 134, 27 Pac. 863. But he cannot commit such - 
waste as is destructive of the estate. Leatherbury v. McInnis, 85 Miss. 160, 37 So. 
1018. See 2 Story, Eg. Jur., § 916. The property in the principal case is a 
monopoly of production. Thus clearly production outside the monopoly is 
destructive of the fundamental property right of copyright. There is little 
direct authority, however, on the question of the rights of co-owners of a copy- 
right against each other. One co-owner of a drama cannot, without the con- 
sent of the other, license a third person to produce it. Powell v. Head, supra. 
But in that case the question of the rights of co-owners inter se was expressly 
left open. And it has been held that the assignees of three of the four co-owners 
of a copyright may enjoin a stranger from infringing it. Lauri v. Renad, 
[1892] 3 Ch. 402. In the latter case, Kekewich, J., introduces an element of 
confusion by attempting to distinguish “part ownership” from tenancy in com- 
mon and joint tenancy. This is a novel idea of ownership which has no basis in 
authority. But whether or no the rights in an incorporeal hereditament are 
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divisible as to title, public policy must approve of the language of the court, 
that such rights are indivisible as to exercise. 


VENDOR AND PURCHASER — VENDOR’S LIEN — AVAILABILITY TO THE BENE- 
FICIARY OF THE CONTRACT OF SALE. — The vendor conveyed land to the vendee, 
taking in consideration the vendee’s promise to pay the purchase price to the 
vendor’s daughter. Held, that the daughter is entitled to a grantor’s lien on the 
land. Lenox v. Earls, 185 S. W. 232 (Mo.) 

The rationale of the doctrine of the grantor’s lien has been variously stated. 
See 3 PoMEROY, EQUITY JURISPRUDENCE, 3 ed., § 1250. It has most commonly 
been spoken of as a constructive trust. Wilkinson v. May, 69 Ala. 33. See 1 
Perry, Trusts, 6 ed., §§ 231, 232. But the theories on which this doctrine is 
generally supported have been strongly objected to. Akrend v. Odiorne, 118 
Mass. 261. See 3 Pomeroy, Equity JURISPRUDENCE, 3 ed., §§ 1234, 1250. A 
theory not alluded to in the criticisms cited is that the trust is imposed to pre- 
vent fraud. Ahrens v. Jones, 169 N. Y. 555,62 N. E. 666. But there can be no 
actual fraud in the making of a promise which one intends to keep. It is sub- 
mitted that the better view is that the lien arises from a ‘“‘natural judicial con- 
ception” that the thing sold should be security for the purchase price. See 3 
PoMEROY, EQuity JURISPRUDENCE, 3 ed., § 1250. The decision of the principal 
case may very likely be dependent upon which view of the grantor’s lien the 
court has taken. That of a constructive trust may allow the lien to arise in 
favor of a beneficiary whether or no the beneficiary is given a right at law for 
the purchase price. Ahrens v. Jones, supra. If, however, the lien is based on 
the idea that the thing sold should be security for the purchase price, it follows 
directly that the lien should benefit the person to whom the purchase price is 
due. Thus the result in the principal case can be reached only in those juris- 
dictions which give a sole beneficiary a right at law. The principal case is gen- 
erally supported by those courts which allow a grantor’s lien. Zwingle v. Wil- 
kinson, 94 Tenn. 246, 28 S. W. 1096; Pruitt v. Pruitt, 91 Ind. 595. 
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Mopern Lecat Serres: VotumMe VII. Mopern FRENCH 
LecaL PutLosopuy. By A. Fouillée, J. Charmont, L. Duguit, and R. 
Demogue; translated by Mrs. Franklin W. Scott and Joseph P. Chamber- 
lain, with an editorial preface by Arthur W. Spencer and with introduc- 
tions by John B. Winslow and F. P. Walton. Boston: The Boston Book 
Company, 1916. pp. lxvi, 578. 


The volume is a mosaic. Part I (‘A Brief Survey of Philosophy of Law in 
France”’’) is made up of extracts from Fouillée’s L’Idée Moderne du Droit and 
of eight chapters from Charmont’s La Renaissance du Droit Naturel. Part II 
(“Some Important Points of View in Contemporary French Legal Philosophy ”’) 
is made up of other extracts from Fouillée’s L’Idée Moderne du Droit, from 
Duguit’s L’Etat: Le Droit Objectif et la Loi Positive, and from Part I of 
Demogue’s Les Notions Fondamentales du Droit Privé. 

These extracts have the unity of time and place. They justify the title of 
the book. They are modern, they are French, and they are legal philosophy. 
Local color predominates. A discussion of such a general topic as free scien- 
tific research presupposes a system of law, like the French code, as the basis 
of reality upon which to rear a structure of philosophical speculation. While 
Demogue discusses security, liberty, and justice in most general terms, he usually 
has in mind a section of the French civil code, or a decision from one of the 
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collections of cases. Often our authors frankly confine themselves to a con- 
sideration of French legal thought, yet even a superficial reading shows that 
German influence, whether by way of attraction or repulsion, has been very 
great and that German ideas have been received, analyzed, and worked out 
with characteristic French clarity and precision. The form and spirit are of 
France, but back of it is the power and force of Germany. Stammler’s Natur- 
recht mit wechselndem Inhalt is the avowed source of Charmont’s discussion of 
natural law; and even where Duguit differs most sharply from Jellinek, 
Gierke, and Preuss, he shows their influence and power most frankly. In draw- 
ing inspiration from Germany, France has done well. Modern thought would 
be cramped and dwarfed if Germany had refused a reception to French ideas, 
or France to German ideas. In their mutual interchange of thought they 
have chosen better than most of us on this side of the Atlantic. The editors 
have attempted to show modern French legal thought as it is. If they portray 
confusion, it is because modern legal thought, French or otherwise, is in con- 
fusion. With-whatever success Fouillée may prove that the essential charac- 
teristics of French legal thought are always the same in its enthusiasm, its 
optimism, and its love of liberty, we need only compare Duguit’s theory of 
objective law with Charmont’s discussion of such theory to see that even if the 
spirit is everywhere the same, the fundamental assumptions are divergent. 
As against Charmont’s natural law with a variable content we may set Duguit’s 
rule of conduct, permanent in content, but changing in form; and while Duguit 

identifies this rule with solidarity, Charmont seeks to show that solidarity is 
incapable of being transformed logically into an obligatory rule; and Demogue 
says that solidarity is a convenient compromise for various issues, a skilful 
system of plucking a great many fowl without making them cry out. But this 
is all the confusion of life: of an active intelligence that questions the very 
foundations of society, that calls on law to justify itself, and that takes nothing 
for granted. 

These extracts are for the most part characterized by an analysis, the accu- 
racy of which is so hidden by the perfection of the style that it is not discov- 
ered until one tries to improve upon it. The clear lucid style is French in its 
charm and simplicity. Our authors prove the truth of Berolzheimer’s proposi- 
tion that it is a fallacy to suppose that it is not philosophical to write clearly 
and simply, and that the artificial language of philosophy is useful only to one 
who wishes to conceal how meager or how unphilosophically simple is his stock 
of ideas. The translators have caught the beauty of form while giving us an 
accurate rendition of the thought. 

Perhaps Duguit’s theory of law and of the state will arouse the greatest in- 
terest and perhaps the greatest hostility in American readers. He finds the 
base of all human phenomena to be the individual mind. Man becomes con- 
scious of the solidarity which unites him to his fellows, both solidarity by 
similitude and solidarity by division of labor. The rule of conduct which is to 
govern men is in short to respect every act of individual will, determined by an 
end of social solidarity; to abstain from every act that would be determined 
by an end contrary to social solidarity; to codperate in the realization of 
social solidarity. In the theory of the state as set forth by Duguit in L’Etat: 
Le Droit Objectif et Loi Positive, he agrees with Jellinek that guaranty, of 
which coercion is but one method, is the essential mark of the idea of law, 
and that the rules of law are not so much rules of coercion as guaranteed norms. 
He differs from Jellinek when the latter regards the power of commanding with- 
out contradiction and of compelling perfect obedience as the criterion which 
distinguishes the power of the state from every other power. He agrees with 
Preuss and Gierke that Law and the State are twin sisters, and not parent and 
child. He differs from them when they accept the dogma of the personality of 
the state if it is to be a state governed by the law. The result which he seeks 
to accomplish is avowedly negative. He seeks, not to show what the state 
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is or what law is, but what they are not. That all doctrines of the person- 
ality of the state are either fictions or run in a vicious circle; that a state 
is only the man or group of men who are naturally stronger than others; 
that law is obligatory solely because it is a fact; that if a state were a 
legal person, it could only be despotic; that a self-limitation by the state 
of its own powers is impossible; that the force of the state is not of it- 
self legitimate but that it becomes so only when it is employed to uphold law, 
that is, to guarantee coéperation in social solidarity, all will astonish and pos- 
sibly antagonize the American reader. Probably it was not written to please, 
but to arouse thought. It may be, as Duguit himself says, that he, too, in 
spite of all his endeavors, has put pure abstractions in place of facts, ‘and that he, 
like those whom he criticises, has attempted to bring within an a@ priori concep- 
tion the highly complex and multiple phenomena of the social world. Charmont 
has attempted to show the illusions of Duguit. Whether we agree with Char- 
mont or not, we must admit, even if we differ from Duguit’s views separately 
and in combination, that it is easier to refuse to discuss them than it is to an- 
swer them in detail. 

Demogue attempts to balance the interests of security and justice. He shows 
the difficulty of protecting the interests of security in a society in which, as he 
quotes from von Ihering, the law, like a Saturn, who devours his own children, 
rejuvenates itself only by breaking with its past. He scoffs at solidarity, though 
he concedes its practical advantages, as a compromise, of not colliding too di- 
rectly with justice and security, though it is not in accord with them. He finds 
in security the justification for the tendency of modern life to divide losses, 
which others would justify by solidarity; but he concedes that in insecurity 
there is a certain joy of strife and triumph. He regards natural law, the ideal 
law with a variable content, as very hard to discover even if we are sure it 
exists; he puts state law, state art, and state religion in the same class; but 
he concedes that the most important principles must be enforced by the coer- 
cive power of the state. While seeking the ideal, law must at all events adapt 
itself to actual conditions, and it must compromise conflicting interests rather 
than push any idea to the extreme limit. To him the goal of our juridical 
efforts is to be a compromise which will bring about a reconciliation of hostile 
interests, though with the result that the equilibrium thus established is but 
temporary, and that law is forced to be a very subtle science. 

Charmont gives us an outline of the recent development of French legal 
philosophy, including an account of the renaissance of legal idealism and the 
theory of natural law with a variable content; and Fouillée discusses the French 
spirit and idea of law and sets forth his theory of the ideal right. The edi- 
torial preface by Arthur W. Spencer gives us an excellent series of short biog- 
raphies of our authors, of whom most American readers would otherwise know 
nothing, and a concise statement of the position of each in juristic thought, 
a statement which is of great value to most of us, and of great interest to all, 
whether or not we agree entirely with his estimate in each particular case. 
Another statement helpful, though brief, of the scope of the Legal Philosophy 
Series in general and of this volume in particular, is found in Dr. Walton’s 
introduction; while the introduction by Chief Justice Winslow shows that 
some, at least, of the bench understand that our common law is facing a crisis 
as great as that which the English law faced in the twelfth century, or the 
Germanic law on the continent faced in the fourteenth to the sixteenth cen- 
turies — the crisis which confronts every system of law whose established 
principles give it no clue to the answers to many questions which life has pro- 
pounded suddenly. 

Besides the survey of modern French juristic thought we can, incidentally, 
get an appreciation of ourselves. Americanism is, to Fouillée, an exclusive 
attention to practical results, which has had its hour among the youthful people 
of a new continent chiefly occupied in earning a livelihood, but which would 


q 
a 
; 
a 
4 
q 
i 
i 
q 
q 
f 
q 
§ 
q 
i 
; 
* 


BOOK REVIEWS Se 


be dangerous for England and for Germany as well as for France; and, to 
Demogue, a formidable machine of war of a nature to destroy security and to 
threaten justice. Wa. HERBERT PAGE. 


INDUSTRIAL CONDITIONS IN SPRINGFIELD, ILtiNoIs. By Louise C. Odencrantz 
and Zenas L. Potter. New York: Russell Sage Foundation. pp. 173. 


In the preparation of this report, the authors have sought to present a back- 
ground of theory “made practical and readily understandable through the con- 
crete illustrations” provided by the facts in a fairly typical city. The entire 
survey shows the large extent to which most conditions in Springfield are 
dependent on state legislative and state administrative forces — conditions 
which are beyond immediate local control. Lack of codéperation and of law 
enforcement by the various state industrial agencies shows the necessity of 
creating an Industrial Commission, similar to the Wisconsin commission, with . 
broad powers of administrating the law. The survey shows that in the great 
majority of the varying, detailed, and multitudinous conditions presenting 
physical hazards it is not practicable to trust to specific laws, though in some 
instances the report recommends intelligent constructive means of handling 
particular evils through specific legislation. 

This report should be useful in clearing up the “general confusion in the pub- 
lic mind as to the actual principles and real problems” involved in industrial 
relations, and will be found of value to those desiring a better understanding of 
labor problems in the average community. Lioyp H. LanpaAv. 


Tue Monicrpat Court or Cuicaco. Eighth and Ninth Annual Reports. 
Chicago. 1916. pp. 164. 

This report reveals the work of a very highly specialized judicial organism. 
In addition to the ordinary criminal and civil branches we find here a Quasi- 
Criminal Branch, a Domestic Relations Branch, a Morals Court Branch, an 
Automobile Court Branch, a Small Claims Branch, a Boys’ Court Branch. More 
striking still is the Psychopathic Laboratory, to a discussion of whose work pages 
12-33 of the Report are given. The presence of such an organization in the 
actual body of a city court marks a remarkable step in the treatment of criminal 
defectives; that the step is in the right direction no one who runs through this 
Report can doubt. It is, however, a misfortune from a lawyer’s point of view 
that more space could not have been given to a detailed description of the actual 
relations between Court and Laboratory. We are in some sense agreed that 
psychopathic laboratories as a part of city courts are valuable; what we need 
now to know is how they can be run. 
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CARNEGIE ENDOWMENT FOR INTERNATIONAL Peace. Year Book for 1916. 
Washington. pp. xvii, 204. 

CoNNECTICUT:. WORKMEN’S COMPENSATION. Compendium of Awards of 
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January to May Inclusive of the Year 1916. (1 Connecticut Compen- 
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ENGLISH INFLUENCE ON THE UNITED STATES. By W. Cunningham. New 
York: G. P. Putnam’s Sons. 1916. pp. xii, 168. 
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Unrarr Competition. By Joseph E. Davies. Washington: Govern- 
ment Printing Office. 1916. pp. liv, 832. . 
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Jewish DISABILITIES IN THE BALKAN StTATES. American Contributions 
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By Max J. Kohler and Simon Wolf. Baltimore. 1916. pp. xi, 169. 

Liperty AND DiscrpLine: A Talk to Freshmen. By A. Lawrence Lowell. 
New Haven: Yale University Press. 1916. pp. 16. 

AMERICAN DeBaTE: A History of Political and Economic Controversy in the 
United States, with Critical Digests of as Debates. By Marion 
Mills Miller. Two Volumes. New York: G. P. Putnam’s Sons. 1916. 
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trality and War, with Notes, 1915. Washington. 1916. pp. 122. 
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